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PART | - INTRODUCTION

A. The Tribunal and its Jurisdiction
1. This Judgment in the case of The Prosecutagan de Dieu Kamuhanda is rendered



by Trial Chamber Il (“Trial Chamber” or “Chamberdj the International Criminal
Tribunal for Rwanda (“Tribunal”), composed of Judy@liam H. Sekule, presiding,
Judge Winston C. Matanzima Maqutu, and Judge A&rlR&tmaroson.

2. The Tribunal was established by the United NetiSecurity Council after the Council
considered official United Nations reports indiogtthat genocide and widespread,
systematic, and flagrant violations of internatidmamanitarian law had been committed
in Rwanda. The Security Council determined that #iuation constituted a threat to
international peace and security; determined tapugnd to such crimes and to bring to
justice the persons responsible for them; and ssprethe conviction that the
prosecution of such persons would contribute tqtloeess of national reconciliation and
to the restoration and maintenance of peace. Caesdlg, on 8 November 1994, the
Security Council, acting under Chapter VII of theildd Nations Charter, adopted
Resolution 955 establishing the Tribunal.

3. The Tribunal is governed by the Statute, annéadesolution 955 (“Statute”), and by
its Rules of Procedure and Evidence (“Rules”).

4. Pursuant to the Statute, the Tribunal has th®oaity to prosecute persons responsible
for serious violations of international humanitarlaw committed in the territory of
Rwanda and Rwandan citizens responsible for sumlhtions committed in the territory
of neighbouring states. Under Article 1 of the Gtmtthe Tribunal’'s temporal jurisdiction
is limited to acts committed between 1 January 188#31 December 1994. Articles 2,
3, and 4 of the Statute provide the Tribunal withject-matter jurisdiction over
genocide, crimes against humanity, and war crimiesg from serious violations of
Article 3 Common to the Geneva Conventions (“ComrAadiicle 3”) and Additional
Protocol Il thereto. The provisions of Articles®,and 4 are set out below in Part IV.

The Accused

5. The Indictment alleges that Jean de Dieu Kamadéiie “Accused”) was born on 3
March 1953 in Gikomero commune, Kigali-Rural préfee, in Rwanda.

6. The Defence admitted the following facts:

Jean de Dieu Kamuhanda was born on 3 March 19&&immero commune, Kigali-
Rural préfecture, Rwanda.

In late May 1994, Jean de Dieu Kamuhanda held ffireeaf Minister of Higher
Education and Scientific Research in the Interinvéoment, replacing Dr. Daniel
Nbangura.

Jean de Dieu Kamuhanda held the office until mig-1994.

In his capacity as Minister of Higher Educatioradele Dieu Kamuhanda was
responsible for the articulation and the implemgateof the government policy
concerning post-secondary school education andt§@aesearch in Rwanda for the
Interim Government.

B. Procedural Background

1. Pre-Trial Phase

7. 0n 1 October 1999, Judge N. Pillay reviewed @rdirmed an Indictment dated 27
September 1999 against Jean de Dieu Kamuhandawngs#n Ngirabatware and issued
an Order for Non-Disclosure of the Indictment. @a same date the Tribunal issued a
Request for Arrest and Transfer as well as a WagbArrest and Order for Transfer and
Detention of the Accused pursuant to the Prosesutequest.



8. The Accused was arrested on 26 November 19B8aimce and was transferred from
France to the seat of the Tribunal in Arusha onafdid 2000.

9. At his Initial Appearance, on 10 March 2000, @eamber found that the Accused was
unprepared to enter a plea, considering an issuai$ed about a manner in which the
Indictment had been redacted. Consequently, thrimal granted his request for another
copy of the Indictment redacted differently. Acdagly, the Accused’s initial
appearance was re-scheduled to 24 March 2000,ebéfioige Y. Ostrovsky, at which
time the Accused pleaded not guilty to all ninerdsialleged in the Indictment.

10. On 7 November 2000, Trial Chamber I, compasfetlidge L. Kama, presiding,
Judge W. H. Sekule and Judge M. Glney, granteDdfience’s motion for severance
and separate trial and ordered the Prosecutdeta Separate Indictment pertaining
exclusively to Jean De Dieu Kamuhanda, bearingdmee Number 99-54A. The separate
Indictment was filed on 15 November 2000. The T@hbmber, did not consider this
separate Indictment to be an amendment of thenadigndictment; therefore no new
initial appearance of the Accused was required.

11. On 28 December 2000, the Defence notified thedution of its intention to

provide alibi evidence with respect to allegatiagsinst the Accused. Pursuant to Rule
67(A)(ii)(a), the Defence filed notice of alibi @1 August 2001. On 8 April 2002 the
Trial Chamber granted a Defence Motion to Corrediagerial Error in the Notice of

Alibi.

2. The Indictment of 15 November 2000

12. There are nine counts in the Indictment, cimardean De Dieu Kamuhanda with
genocide, crimes against humanity, and seriousitiwis of Article 3 Common to the
Geneva Conventions and Additional Protocol Il. Tidictment alleges that these crimes
were committed between 1 January and 31 DecemBdrihRwanda where the Tutsi,
the Hutu and the Twa were identified as racialtbnie groups. The Indictment asserts
that during this period, widespread or systemdtacls were directed against the civilian
population on political, ethnic or racial groundsgd that a state of non-international
armed conflict existed in Rwanda.

13. The Indictment alleges that before the eveh1984, the Accused was the Director
of Higher Education and Scientific Research, amt tGounsellor to President
Sindikubwabo until late May 1994.

14. The Indictment alleges that in late May 1994, Accused held the office of Minister
of Higher Education and Scientific Research inltiterim Government. The Indictment
further asserts that in his capacity as Ministez, Accused attended Cabinet meetings
and participated in formulating the policies adodbg the Interim Government, and that
he neither publicly disavowed these policies ndrlt resign. The Indictment also
asserts that in his capacity as Minister, the Aedwesxercised authority and control over
all the institutions and staff members under hisistiy and that he failed in his duty to
ensure the security of Rwandan citizens.

15. The Indictment alleges that from late 1990Iuhtly 1994, the Accused conspired
with others to work out a plan with the intent sdaegminate the civilian Tutsi population
and to eliminate members of the opposition, by, @ysbothers things, recourse to hatred
and ethnic violence, the training of and the disittion of weapons to militiamen as well
as the preparation of lists of people to be elingdaThe Indictment further alleges that
in executing this plan, the Accused and othersarmpd, ordered and participated in the



massacres perpetrated against the Tutsi populatidmoderate Hutu.

16. The Indictment alleges that from 7 April 198¥gssacres of the Tutsi population and
murders of numerous political opponents were peafed throughout the territory of
Rwanda and that these crimes were carried out biyamen, military personnel, and
gendarmes on the orders and directives or witlkitlo&ledge of authorities, including
the Accused.

17. The Indictment alleges that the Accused andrstknew or had reason to know that
their subordinates had committed or were prepagrgmmit crimes, and failed to
prevent those crimes from being committed or toigiuthe perpetrators thereof.

18. The Indictment alleges that the Accused wasfirential member of the MRND in
Kigali-Rural. It is also stated that the Accusedewised killings during the month of
April 1994 in the area of Gikomero commune, Kidgaliral préfecture, where he had
family ties. The Indictment further asserts tha Accused personally led attacks of
soldiers and Interahamwe against Tutsi refuge&sgali-Rural préfecture, notably on or
about 12 April 1994, at the Parish Church and adfjgi school in Gikomero, where
several thousand persons were killed. During tteeckion the school in Gikomero the
militia also selected women from among the refugeasied them away and raped them
before killing them.

19. The Indictment alleges that on several occadio& Accused personally distributed
firearms, grenades, and machetes to civilian militiKigali-Rural for the purpose of
“killing all the Tutsi and fighting the [RPF]".

20. For his alleged involvement in the acts desctiin the Indictment, the Accused is
charged with conspiracy to commit genocide (Coyngénocide (Count 2) or,
alternatively, complicity in genocide (Count 3); rdar as a crime against humanity
(Count 4), extermination as a crime against humg@iount 5), rape as a crime against
humanity (Count 6), and other inhumane acts of er@gainst humanity (Count 7). The
Accused is also charged with the war crimes obsirviolations of Common Article 3
and Additional Protocol II: for outrages upon peralodignity (Count 8) and killing and
causing violence (Count 9). For all the Counts,Abeused is charged cumulatively with
all forms of personal responsibility pursuant tdiéle 6(1) and with superior
responsibility pursuant to Article 6(3) of the Sitat

21. On 20 August 2002, following the end of theects the Prosecution, the Trial
Chamber partly granted a Defence motion, under B8Jdor partial acquittal, and
entered a Judgment of Acquittal in respect of Cduatt the Indictment: conspiracy to
commit genocide. The Chamber denied the Motiomterea Judgment of Acquittal with
respect to Count 6: crimes against humanity—rape.

3. Trial Phase

22. The Trial Chamber ordered protective measuneldth Defence and Prosecution
Witnesses. These included the use of pseudonymsgati-disclosure of the identity of
Witnesses, and the disclosure to the opposing partentifying information before 21
days of a Witness' testimony at trial. FollowinB@fence Motion, the Trial Chamber
requested the cooperation of certain States andnited Nations High Commissioner
for Refugees in order to facilitate the executiod anforcement of the Chamber's order
for protective measures for Defence Witnesses.

23. On 22 March 2001, a Pre-Trial Conference wid lamd the trial was scheduled to



start on 17 April 2001. The Prosecution filed ite-Hrial Brief on 30 March 2001.

24. On 17 April 2001, the trial began before T@&amber II, then composed of Judge L.
Kama, presiding, Judge W. H. Sekule and Judge Me§UThe Prosecution presented its
opening statement, and the first Prosecution Witmess heard. On 18 April 2001, the
trial was suspended until 3 September 2001.

25. On 3 September 2001, following the death ofdudama and the assignment of
Judge M. Glney to the Appeals Chamber, the Pretsd@rder pursuant to Rule
15bis(C) dated 20 August 2001 was read out in ¢cowiting the Trial Chamber to make
a determination as to the rehearing or the contiomaf this part-heard case. The
Defence requested a trial de novo, pursuant tolS(#, and the Prosecution did not
object. The Trial Chamber, composed of Judge W&ékule, presiding, Judge W. C. M.
Maqutu and Judge Ramaroson, granted the Defenaese@nd the trial re-started with a
hearing of the Parties’ opening statements anteftenonies of three Prosecution
Witnesses. This trial session was adjourned onepegnber 2001, ending the first
session of the Prosecution case. The Prosecutsawveas heard during two further trial
sessions, from 28 January 2002 until 19 Februa®2 2@nd from 6 May 2002 until 14
May 2002. The Prosecution closed its case aftengasalled 28 Witnesses and
introduced 53 exhibits.

26. A Pre-Defence Conference and a Status-Confeneace held on 15 May 2002. The
Defence filed its Pre-trial brief on 25 July 2002.

27. The Defence case was heard during three ses§iom 19 August 2002 until 12
September 2002, from 13 January 2003 until 30 4803 and from 5 May 2003 until

15 May 2003. A total of 36 Witnesses were calledi®yDefence, including the
Accused, who testified first, and 88 exhibits werteoduced. On 15 May 2003 the Trial
Chamber adjourned the proceedings.

28. On 13 May 2003, the Trial Chamber denied a dfotor Leave to Call Rebuttal
Evidence filed by the Prosecution on 14 April 2003rsuant to Rule 85(A)(ii) of the
Rules. On 15 May 2003, the Chamber issued a Sdhgddtder for the filing of the
Closing Briefs and the Closing Arguments of thetiear

29. On 22 May 2003, the Chamber granted a Defermt®mmand admitted into evidence
two written statement of a deceased Witness.

30. The Prosecution and the Defence submitted @lesing Briefs on 2 July 2003 and
13 August 2003, respectively. Closing Statementg\weard on 27 and 28 August 2003,
and thereafter Judge W. H. Sekule, the Presididgeludeclared the trial hearing closed,
pursuant to Rule 87(A).

C. Evidentiary Matters

31. The Chamber will, in this Part of the Judgmedyress general evidentiary matters
of concern that arose during the course of thg iN@&ness protection issues, and some
general principles of evidence evaluation, inclgdime impact of trauma on the
testimony of Witnesses, false testimony, the uggriof Witness statements, and
problems of interpretation from Kinyarwanda int@ich and English.

32. The Chamber has considered the charges adasside Dieu Kamuhanda on the
basis of testimonies and exhibits introduced byRasdies to prove or disprove
allegations made in the Indictment.

1. General Principles of the Assessment of Evidence

33. The Chamber notes that, under Rule 89(A) oRihles, it is not bound by any



national rules of evidence. The Chamber in thie ¢ess therefore applied, in accordance
with Rule 89(B), the rules of evidence, which mwiew, best favour a fair determination
of the matters before it and which are consonatit thie spirit of the Statute and the
general principles of law, where such have not leegmessly provided for in the
Tribunal’'s Rules of Procedure and Evidence.

2. Credibility

34. The Chamber notes that many of the Witnesseshate testified before it have seen
and experienced atrocities. They, their relatieesheir friends have, in many instances,
been the victims of such atrocities. The Chambé&sthat recounting and revisiting
such painful experiences may affect the Witnedsilityto recount the relevant events
fully or precisely in a judicial context. The Chaentalso notes that some of the
Witnesses who testified before it may have suffeasd may continue to suffer stress-
related disorders.

35. The Chamber recognises, in addition, the tima¢lad elapsed between the time of
the events in question and the testimonies of tiiadAses.

36. In assessing the credibility of the Witnesies,Chamber is mindful of the
considerations which motivated the following judigbronouncements. We begin with
the observations of the Appeals Chamber of theratenal Criminal Tribunal for the
Former Yugoslavia (“ICTY”) in the Kupreskic caseysay:

[...] Itis certainly within the discretion of the it Chamber to evaluate any
inconsistencies, to consider whether the evidealoentas a whole is reliable and credible
and to accept or reject the “fundamental featuoéshe evidence. The presence of
inconsistencies in the evidence does not, pees@jne a reasonable Trial Chamber to
reject it as being unreliable. Similarly, factousl as the passage of time between the
events and the testimony of the Witness, the plessifluence of third persons,
discrepancies, or the existence of stressful cmmditat the time the events took place do
not automatically exclude the Trial Chamber frotyirey on the evidence. However, the
Trial Chamber should consider such factors assesses and weighs the evidence.

37. In that pronouncement, the ICTY Appeals Chamizes reiterating its opinion in its
earlier judgment in the Delalic Case. There, it badl as follows:

As is clear from the above discussion, the othdteraraised by Delic as undermining
the credibility of the Witnesses are not, in thewiof the Appeals Chamber, of such a
character as would require a reasonable Trial Ckamobreject their evidence. The
Appeals Chamber is satisfied that on the evideebaré the Trial Chamber it was open
to accept what it described as the “fundamentaufes” of the testimony.

[--]

Delic also refers to certain inconsistencies inwicim'’s testimony, which he states
illustrate that it was unreliable. The Appeals Chammotes that as an introduction to its
consideration of the factual and legal findingg, Tmial Chamber specifically discussed
the nature of the evidence before it. It found tifegn the testimony of Witnesses who
appear before it, consists of a “recounting of ificracts” and that often “recollection
and articulation of such traumatic events is likelynvoke strong psychological and
emotional reactions [...]. This may impair the alilif such Witnesses to express
themselves clearly or present a full account off teveperiences in a judicial context”. In
addition, it recognised the time which had lapsadesthe events in question took place
and the “difficulties in recollecting precise désaseveral years after the fact, and the



near impossibility of being able to recount thenexactly the same detail and manner on
every occasion [...].” The Trial Chamber further ribtbat inconsistency is a relevant
factor “in judging weight but need not be, of [if§ea basis to find the whole of a
Witness’ testimony unreliable”.

Accordingly, it acknowledged, as it was entitleditm that the fact that a Witness may
forget or mix up small details is often as a resfitrauma suffered and does not
necessarily impugn his or her evidence given iati@h to the central facts relating to the
crime. With regard to these counts, the Trial Chaméfter seeing the victim, hearing
her testimony (and that of the other Witnesses)daos@rving her under cross-
examination chose to accept her testimony as teli@early it did so bearing in mind

its overall evaluation of the nature of the testybeing heard. Although the Trial
Chamber made no reference in its findings to thegadl inconsistencies in the victim’s
testimony, which had been pointed out by Delioydty nevertheless be assumed that it
regarded them as immaterial to determining the g@rynguestion of Delic’s perpetration
of the rapes. The Appeals Chamber can see no réa$od that in doing so it erred.

The Trial Chamber is not obliged in its Judgmentstwount and justify its findings in
relation to every submission made during trialvdis within its discretion to evaluate the
inconsistencies highlighted and to consider whetteWitness, when the testimony is
taken as a whole, was reliable and whether theeagiel was credible. Small
inconsistencies cannot suffice to render the wtedémony unreliable. Delic has failed
to show that the Trial Chamber erred in disregaydie alleged inconsistencies in its
overall evaluation of the evidence as being conmelind credible, and in accepting the
totality of the evidence as being sufficient toegrd finding of guilt beyond a reasonable
doubt on these grounds.

3. Corroboration

38. As a general principle, the Trial Chamber hagted all the evidence presented in
this case and, accordingly, has attached—or dettmattach—probative value to the
testimony of each Witness and exhibit, accordingstoelevance and credibility. The
Trial Chamber recalls that it is not bound by aagional rules of evidence and, has been
guided by the foregoing principles recalled abow&h a view to a fair determination of
the issues before it. In particular, the Trial Chamnotes the finding in the Tadic
Appeals Judgment that corroboration of evidene®wisa customary rule of international
law and as such should not be ordinarily requingthke International Tribunal.

39. The Chamber notes further the decision in te&govski Appeal Judgment that
whether a Trial Chamber will rely on single Witnésstimony as proof of a material fact,
will depend on various factors that have to besssin the circumstances of each case.
It may be that a Trial Chamber would require trgtiteony of a Witness to be
corroborated, but according to the establishedtigeof this Tribunal and the ICTY, that
is clearly not a requirement.

40. In the Musema case, the Trial Chamber affirthatlit may rule on the basis of a
single testimony, if in its opinion the testimormsyrelevant and credible. It further stated
that:

(...) it is proper to infer that the ability of ti&hamber to rule on the basis of testimonies
and other evidence is not bound by any rule ofatmration, but rather on the Chamber's
own assessment of the probative value of the ev&lbefore it.

The Chamber may freely assess the relevance adibititg of all evidence presented to



it. The Chamber notes that this freedom to assederece extends even to those
testimonies which are corroborated: the corrobonatif testimonies, even by many
Witnesses, does not establish absolutely the dligéglitsf those testimonies.

41. The Appeals Chamber in the Musema case heldhése statements correctly reflect
the position of the law regarding the trial Chan'ddriscretion in assessing testimonies
and evidence before it.

4. Hearsay Evidence

42. The Chamber observes that Rule 89(c) of thedpiovides that “a Chamber may
admit any relevant evidence which it deems to lpebative value”. The Chamber notes
that this Rule makes provision for the admissiohedrsay evidence even when it cannot
be examined at its source and when it is not conatled by direct evidence. The
Chamber, however, notes that though evidence mayliméssible, the Chamber has
discretion to determine the weight afforded to #uglence. The Chamber makes its
decision as to the weight to be given to testimoased on tests of “relevance, probative
value and reliability.” Accordingly, the Chambertes that evidence, which appears to be
“second-hand”, is not, in and of itself, inadmissjlrather it is assessed, like all other
evidence, on the basis of its credibility and @kevance.

D. Witness Protection Issues

43. In analysing evidence received during closadieas, the Chamber has been mindful
of the need to avoid unveiling identifying partiatg of protected Witnesses so as to
prevent disclosure of their identities to the prasthe public. At the same time, the
Chamber wishes to provide in the judgment significketail to assist in an
understanding of its reasoning. In view of theseceons, when referring to evidence
received in closed sessions in this Judgment, treer®er has used language designed
not to reveal protected information yet specifioegh to convey its reasoning.

PART Il - THE DEFENCE CASE

A. Introduction

44. In an effort to challenge the case for the &o8on, the Defence raised several
issues as described below.

45. The evidence of the Defence will be considéogeéther with the Prosecution
evidence. The Chamber has, for each Prosecutiegagibn, considered in full the
evidence presented by both parties and has weglehdevidence appropriately.

B. Vagueness of the Indictment

1. Allegations

46. The Defence requested the Chamber to ruleldgatons concerning the events at
the Catholic Parish of Gishaka as vague; and, cuesely, to exclude or disregard the
evidence presented in support of that aspect dPtbsecution case.

47. The Defence submitted that only paragraphs, .44 and 6.46 of the Indictment
refer to the Accused'’s alleged involvement in adiisgedly committed in the commune
of Gikomero.

48. The Defence submitted that in the above paphgraf the Indictment, the
Prosecution vaguely refers to weapons that the gextallegedly distributed in his
commune of Gikomero and to massacres which heaallgded. Nowhere in the



Indictment did the Prosecution provide the particsiof the circumstances in which
these crimes were allegedly committed.

49. The Defence submitted that although it is @&itegt paragraph 6.45 of the Indictment
that the Accused personally led the attacks irptB&ecture of Kigali-Rural, this is
insufficient to give the Accused notice of the gHigons relating specifically to the
massacres at the Catholic Parish of Gishaka. Tdietinent said nothing about the
massacres in the Catholic Parish of Gishaka. Aacglyl the Defence argued that the
Accused has not been properly informed as to thea@and the reasons underlying the
accusations brought against him in that regard.

50. The Defence thus submitted that the Indicttéetpre-trial brief and the evidence
disclosed pursuant to Rule 66 do not refer to thegacres in the Parish of Gishaka. It
argued that it was only at the time of the Motioramend the Prosecution list of
Witnesses that the Accused understood that thee@utien was also imputing to him
responsibility for the massacres at the Parishisii@ka.

51. The Defence relied on the jurisprudence of Thisunal as well as on ICTY
jurisprudence.

52. In response to this issue, the Prosecutiomglits oral closing statement, recalled
that the Defence, raised a few preliminary matbershe vagueness of the indictment to
the effect that the crimes the Accused was allegdthve committed in Gishaka were not
properly before this court. In response, the Praisec argued that the indictment was
not vague. The Prosecution stated that the testirabthe crimes committed were
properly before this court and they were validlggaed and led in evidence. The
Prosecution informed the Court that these werearsathe Court was entitled to take
cognisance of and that the Court could find thexéént guilty on this basis.

2. Discussion

53. The relevant paragraphs of the Indictment aragraphs 6.44, 6.45 and 6.46

54. In the Prosecution Pre-Trial brief, Gishakmentioned once in the Annex
summarizing the statement of Prosecution WithnesB.GA

55. The Prosecution Pre-Trial brief also mentioGéchca in the Annex summarizing the
statement of Prosecution Witness GEU.

56. In its opening statements (17 April 2001 arskBtember 2001) the Prosecution did
mention that a massacre took place at the Cat@diizch in Gishaka close to Gikomero,
on the same day [12 April 1994] and that one WEN&ET, whose statement had been
available for a long time, would give evidence diibe mass graves that were found at
Gishaka and the approximate dates of the massacres.

57. Relating to this issue, the Chamber recallBésision dated 6 February 2002. The
Chamber, in that decision, disposed of a Prosatiiotion to amend its list of
Witnesses in order to add three Witnesses who weslify on the Catholic Parish of
Gishaka. In the Decision, the Chamber consideredtfence argument that allegations
with regard to the Parish were vague because tleeg meither mentioned in the
Indictment against the Accused, nor in the Pré-Bréef. On this issue, the Chamber
ruled thus:



“The Chamber is of the opinion that, although eseattGishaka Parish were not directly
referred to in the Indictment against the Accusied,said Indictment states that the
Accused is alleged to have “[s]upervised the kgitinn the area [Kigali-Rural]” during
the month of April 1994. The Chamber notes thah&ks Parish is in a Commune
located in the Préfecture of Kigali-Rural and thiatilar mention of the activities of the
Accused can be found in the Prosecutor’s Pre-Biigf. Additionally, the Prosecutor
points out that her opening statement sets owatilens with respect to the involvement
of the Accused in events that occurred in Gisha@sR. It is also noted that the
Prosecutor filed exhibits identifying locationstla¢ Gishaka Catholic Parish.”

58. The Chamber further considered that it wassszog to give the Defence sufficient
time to prepare for the cross-examination of theé Saee Witnesses. Hence, the
Chamber directed that they be heard at a subsetjigrsession.

3. Findings

59. The Chamber notes that it is alleged at padd. 6f the Indictment that the Accused
had family ties to Gikomero commune, Kigali-Ruragfecture, and that during April
1994 he supervised the killings in the area. Aageaph 6.45 of the Indictment, it is
alleged more specifically that the Accused wasaasible for the massacres at
Gikomero Parish in Gikomero commune, Kigali-Rurgdfecture. The Chamber finds
that the precision made in paragraph 6.45 of tdeetment does not preclude evidence
tending to substantiate the allegation made atgpaph 6.44 of the Indictment that the
Accused had supervised the killings in the aredigéli-Rural préfecture in April 1994.
Thus, the Chamber finds that the Indictment isvagfue and that it sufficiently gave the
Defence notice of the allegations relating to Kidruiral Préfecture within which the
Catholic Parish of Gishaka is located.

60. Moreover, the Chamber recalls its Decision Bebruary 2002 mentioned above
whereby the Defence was given time to prepareasseexamination of the additional
Witnesses who were to testify on the Catholic PaoisGishaka. In the circumstances,
the Chamber finds that no prejudice would havelteduo the Defence.

C. In and out of Court Identification of the Accddey the Prosecution.

1. Allegations

61. The Defence points out that the Prosecutiontsaditnesses identify the Accused
by two methods: in and out of court. For the outaiirt identification the Defence
recalled that the Prosecution presented a pictutieet Witnesses from which they were
supposed to identify the Accused. The Defence artjust contrary to the established
methods set up by the Tribunal for the identificatof Witnesses, the Prosecution used
methods that ought to be entirely unacceptabliisoTribunal. The Defence stated that
the methods used by the Prosecution significargpaded from customary methods of
identification. The Defence reminded the Court thahe picture that was used by the
Prosecution in the identification process, the Asdiwas the only man with a group of
females and also that the Accused had a red mahksahirt which was meant to make
the identification even easier. The Defence redaleso that the second picture used for
identification was just an enlargement of the eardine, which then amounted to the fact
that only one picture was indeed used for the m®0oé out-of-court identification by the
Witnesses.

62. Secondly, as regards the in-court identificgttbe Defence recalled that the



Prosecutor asked several Witnesses to point owi¢besed in the Courtroom where the
Accused was flanked on both sides by two uniforigueards, while the rest of the people
at the Defence side of the Courtroom were womers, Tinthe opinion of the Defence,
made the identification of the Accused all the mamproper.

2. Discussion and Conclusion

63. The Chamber notes that in Court the Witnessze not asked to look at a specific
part of the Courtroom to identify the Accused. Ttember is mindful of the fact that
the Witnesses were asked to look in the Courtrogm \&hole and see if they could
identify the Accused. The Chamber notes furthet it process of the identification of
the Accused in the Courtroom does not stand irigwi: it is rather part of a process, the
culmination of which is the identification of thecéused in the Courtroom.

64. The Chamber has also noted the Defence sulomissithe issue of the identification
through the use of photographs.

65. All these issues have been considered in gesament of the evidence in the case.
The Chamber has assessed the credibility of eatie®d, bearing in mind all the factors
argued in favour and against each Witness.

D. The Defence Contention that the Citizens of Gikco Were Surprised by the Attacks
and That the Assailants Came from Rubungo.

1. Allegations

66. The Defence, in their case, sought to showtheakillers at Gikomero on 12 April
1994, came from Rubungo and were not Interahamove the Gikomero commune. The
Defence recalled the evidence of its Witnessestligahssailants came from Rubungo.
The Defence stated further that assailants fromuRgb forced residents of Rubungo
village to flee to the Gikomero Parish where thaghe# them. The Defence asserted that
this supported their theory that the Accused wdsmany way connected to the
massacre at Gikomero Parish. The Defence recaltéitetr that one Bucundura, a pastor
from Rubungo, was the first person to be killed witee Interahamwe arrived. The
Defence stated that this fact established theorththat the killers were from Rubungo
and not Gikomero as had been stated by the Pragedlfitnesses.

2. Discussion and Conclusion

67. The Chamber finds that there is no conclusiwaesce that the attackers came from
Rubungo. The Chamber also notes the evidence aofédstGEC that local Hutus joined
those who had arrived in vehicles. The Chamberchasidered all the evidence tendered
and finds that as far as the criminal responsybdftthe Accused is concerned the issue
raised by the Defence is not material.

E. Defence Contention that Prosecution Witnesses Balse Testimony against the
Accused and That the Charges against the Accuseadrication

1. Allegations

68. The Defence asserted that Prosecution Witnéssedalse testimony against the
Accused. The Defence Witnesses stated that anye®dtwho stated that the Accused
was in the Parish of Gikomero or Gishaka was lying.

69. The Defence noted that one of the charactesisfithe post-genocide period is the
multiplication of false accusations, which are &pdrby a wish to settle accounts. The



Defence presented a Witness who testified thatdseasked to falsely testify against the
Accused.

70. The Defence attacked the credibility of mostseécution Witnesses. The Defence
submitted that most of the Witnesses who claimadttiey saw the Accused at the
Parishes of Gikomero and Gishaka did not know tbeu8ed. The Defence further
submitted that some of these Witnesses could eotify the Accused, even in the
Courtroom. It was the theory of the Defence thaséhWitnesses were just out to
discredit the Accused, an innocent man, and causehief.

2. Conclusion

71. The Chamber has noted this criticism leveliggirsst Prosecution Witnesses. The
Chamber does not, however, accept this sort ofdbchballenge, especially as it is not
substantiated by the evidence. The Chamber hassaskthe credibility of each Witness
on the basis of the specific factors relating tcheéd/itness’s testimony.

F. The Alleged Influence of the Accused.

1. Allegations

72. The Defence recalled the testimony of certags&cution Witnesses to the effect that
the Accused was such an influential person thabld have supervised and directed the
massacres committed in the commune of Gikomerapil A994. The Defence further
recalled that the Prosecution argued that the Aetasnfluence was in the nature of
holding a command position as a hierarchical sopefihe Defence maintains that the
Prosecutor improperly applied the command docwiriebility of the hierarchical
superior. The Defence, on its part, maintains tifatAccused was not an influential
person at the national, communal or local level.

2. Conclusion

73. A general review of the evidence shows thatt@ised held a prominent position in
the country and this gave him certain influencthan Gikomero community. However,
the Chamber analysed the evidence adduced in sieevgth the aim of determining any
act or conduct of the Accused material to his anathresponsibility. The Chamber did
not merely come to conclusions from a general assest of his social, economic, or
political status.

G. The Personality of the Accused was Incompatiilk the Description of the Person
Presented by the Prosecutor.

1. Allegations

74. The Defence recalled the testimony of the Ruasen Witnesses who described the
Accused. The Defence asserted that the charactiee glerson that was described and
presented by the Prosecution is entirely diffefeorh the character and the person of the
Accused. The Defence recalled the testimony oPttosecution that the Accused is a
frenzied extremist and a notorious anti-Tutsi whteeed Government in order to
exterminate all Tutsi. The Defence stated thaftosecution was unable to produce any
document, speech, or policy paper to that effeloe Defence maintained that the
Accused was not an extremist, as the ProsecutiamdWave liked to prove but rather a
calm and loving family man.



2. Conclusion

75. As stated before under Sub-section F of this Ba influence of the Accused, the
Chamber has assessed the totality of the eviddrtbe dVitnesses in relation to all the
acts and conduct of the Accused, as part of theggsof assessing the Prosecution case.
H. Prosecution Allegation That the Accused Was duigor to the President.

1. Allegations

76. The Defence recalled the allegation of the &atson that the Accused was an
advisor to the President. The Defence assertedit@atccused was never an advisor to
the President.

2. Conclusion

77. The Chamber finds that no evidence was broegbiibstantiate the allegation made
by the Prosecution that the Accused was an adiosihie President of Rwanda.

I. Defence Contention that the Accused Became abéemf the Interim Government
under Duress

1. Allegations

78. The Defence further submitted that the Accusarhme a member of the Interim
Government because his life and that of his famvidye threatened and at stake, and, as
such, the Accused had no choice but to acceptdbigign in the Interim Government. In
these circumstances, submitted the Defence, thes&dcbecame a member of the
Interim Government under duress. The Defence tbegehaintained that the Accused
should not be held liable in any way for the adtéhe Interim Government as the
Prosecution sought to do.

2. Conclusion

79. The Chamber has noted the submission of theridefin respect of the appointment
of the Accused to the Interim Government. The Charfilorther notes that this
appointment occurred in May after the events thatharged in the Indictment with
regard to Gikomero commune. The Chamber therefods the evidence tendered
relating to the appointment of the Accused to titerim Government irrelevant to the
acts and conduct of the Accused as regards evettis iGikomero commune.

80. Moreover, on the basis of the evidence heatidghtthe Chamber finds no merit in
the contention that the Accused was reluctant tagp®inted Minister.

J. Alibi

81. Following the start of the trial, the Defenclvanced an alibi pursuant to Rule 67 of
the Rules of Procedure and Evidence. In his &liei,Accused asserted that at all times
material to in the Indictment, and especially frérto 17 April 1994, the Accused was
not present during any of the massacres that cagurr

1. Applicable Law

82. Pursuant to Rule 67(A)(ii) the Defence shatifgdhe Prosecution of its intent to
advance an alibi as early as reasonably practicabtein any event, prior to the
commencement of the Trial. Although Rule 67(B) pdeg that the failure to give such
notice does not limit the right of the Accusedetyron the alibi, the Chamber may take
such failure into account when weighing the crdybof the alibi.



2. The Burden of Proof Regarding the Alibi

83. As has been held by the Appeals Chamber i€#hibici Case, the submission of an
alibi by the Defence does not constitute a defémdts proper sense. The relevant section
of the judgment reads:

“It is a common misuse of the word to describe lén as a “Defence”. If a defendant
raises an alibi, he is merely denying that he wass position to commit the crime with
which he is charged. That is not a Defence irrits sense at all. By raising this issue, the
defendant does no more [than] require the Prossctdi eliminate the reasonable
possibility that the alibi is true.”

84. Therefore, as consistently held throughoujuhisprudence of the Tribunal and as
asserted by the Defence, when an alibi is submittyetthe Accused the burden of proof
rests upon the Prosecution to prove its case begoadsonable doubt in all aspects.
Indeed, the Prosecution must prove “that the actuses present and committed the
crimes for which he is charged and thereby disttedialibi defence”. If the alibi is
reasonably possibly true, it will be successful.

85. Pursuant to Rule 67(A)(ii), the Defence is gotequired at the pre-trial phase—in
addition to the notification of his intention tdyen the alibi—to disclose to the
Prosecution the evidence upon which the Defenemd to rely to establish the alibi.
Thus, during the trial the Defence bears no onys@df of the facts in order to avoid
conviction. But, during the trial, the Accused nadduce evidence, including evidence
of alibi, in order to raise reasonable doubt regeythe case for the Prosecution. It must
be stressed, however, that the failure of the Dxfea submit credible and reliable
evidence of the Accused’s alibi must not be comstras an indication of his guilt.

3. Notice of Alibi

86. The Defence Notice of Alibi filed on 28 DecemB800 states as follows

That at all material times of the Indictment [spfcifically related to the events
unfolding from 7 April to 17 April 1994, Mr Jean eu Kamuhanda remained at his
home in Kigali without interruption, between 6 Alpind 18 April 1994. On 18 April he
travelled to Gitarama, accompanied by his familgt aeveral neighbours.

4. Defence Statement of Alibi

87. The Defence asserted that the Accused, in canggl with Article 67 of the Rules,
notified the Prosecutor of his intent to raise B & support of his defence. The
Defence asserted further that this notice was darv®ecember 2000 and March 2001,
prior to the presentation of the Prosecution céke.Defence stated further that the
Accused provided the names and addresses of Wathessl the places he was at the
relevant times of the events.

88. The Defence submitted that by raising the aéjence, the Accused not only denies
that he committed the crimes for which he is chadriget also asserts that, at the times
that the alleged crimes were being committed, he wed at the scenes of the crimes.
89. The Accused testified that he learned of ttegldef President Habyarimana on the
morning of 7 April 1994. He was at home in the campof his wife and two of his
children, Rosine and Fernand. His two other childrérene and René—were on
vacation. Irene was in Nyabikenke at her grandmtgttand René was at his aunt’s in



Kimihurura, a neighbourhood of Kigali. Accordingttee Accused, he remained at home
with his wife until 8 April 1994 when he went tocgiup his son René, who at the time
was four years old. His wife had gone to the rasideof Defence Witness ALR in order
to telephone her son René. She found him in a stageeat anxiety. Thereupon, the
Accused decided to go and pick up his son as hiel cat bear the thought of remaining
far from him knowing he was in such a state of atyi

90. According to the Accused, it took him two atfaito complete his mission to pick
up René. During the first attempt, in the early miog, he was accompanied by one of
Defence Witness ALS’ household staff, one Canisans, by one Mr Karemera. The
second time the Accused went out, at the beginoinige afternoon, he was
accompanied by a neighbour known by the nicknam#g™'J'he Accused testified that
upon his return the family had already moved tohibese of Defence Witness ALS, who
lived next door, because it afforded better pravecagainst flying bullets. The Accused
further testified that during the evening of 8 Adi994, the family of Defence Witness
ALR joined them at ALS’s house. Together they remadithere until their departure on
17 April 1994.

91. The Accused testified that he did not leavenkighbourhood from 7 April 1994 until
8 April 1994 when he went to look for his son Reandd that during the entire period of 7
April 1994 to 17 April 1994, he was in his neighboood with his family and neighbours
and that they did not leave each others’ sides.Odfence averred that during that period
the Accused and his family shared meals in commadha home of ALS, and that the
women and children slept inside the house whilerba slept outside. The Accused
stated that on 17 April 1994, the situation in thé&gali neighbourhood of Kacyiru had
deteriorated, forcing the Accused and his familynmve several metres from the
residence where they had spent the night.

92. On the morning of 18 April 1994, stated the dszd, he visited the Hotel des
Diplomates, which was located near the military pamKigali city, to try and contact

his friend General Gatsinzi, as the situation mieighbourhood had deteriorated. The
Accused testified further that General Gatsinzivmted them with a bus and that he and
his family, ALS and her family and ALA and othergtgbours got onto the bus and
travelled to Gitarama from there. The Accusedfiestihat they arrived at about 8:00pm
on the night of 18 April 1994 and spent the nighthe stadium. The following morning,
he met Defence Witness ALB, who agreed to accompanyto Nyabikenke where his
in-laws resided. The Accused returned at the stadin the same day, still accompanied
by ALB. After ensuring that ALS had departed fort&e, and ALR had left for her
parents’ in Gitarama, the Accused returned to his tamily.

5. Evidence on Alibi
a. Evidence of the Accused

93. The Accused, Defence Witnesses ALS, ALR, ALBNMAand ALF, all testified
regarding the whereabouts of the Accused betwegprivand 17 April 1994.
0 6 April 1994

94. The Accused testified that on 6 April 1994 went to work at 8:00am and at around
8:30 or 9:00am he went to the district of Zaza wittolleague called Jean D. Ndayisaba.



The Witness testified that the reason for thiswgs to continue with the preparations for
a mission to France planned to start on 9 April4199

0 7 April 1994

95. The Accused testified that he was at home gaKwith his wife and two children on
the morning of 7 April 1994 when at around 6:00amriight watchman informed him of
the death of the President. The Accused testifiathe did not go anywhere that day and
remained at home the rest of that day.

0 8 April 1994

96. The Accused testified that at around 10:00arthemmorning of 8 April 1994, he
went to look for his son René who was staying Wwithaunt at Kimihurura, one of the
districts of Kigali-Kacyiru commune, about two kihetres from the Accused’s house.
The Accused stated that he was accompanied byéaplg, Canisius, who was a
member of Defence Witness ALS’ household staff amel Mr. Karemera who is a
relative of the Accused’s wife. The Accused stdlted on the first attempt to go to
Kimihurura, they were unable to do so as thereavasmdblock which had been set up
and the people manning the roadblock began to sttdbem. The Accused stated that
later that afternoon he went out again to get éwsfsom Kimihurura and that he was
successful this time. On that occasion, stated\tioeised, he was accompanied by a
neighbour more commonly known by his nickname “Jdihe Accused testified that on
8 April 1994, he moved his family from his housedtie house of his neighbour Defence
Witness ALS because they all felt that it was s#ifere and also because they wanted to
keep ALS company as her husband was not in thetigodrne Accused does not specify
in his testimony what happened on the night of 8lA4®94. The Accused stated that the
family of ALR joined them at ALS’s residence eitlaar the afternoon of 8 April 1994 or
on the night of the next day, but he was unsutb®txact date.

0 9to 16 April 1994

97. The Accused stated that after going to pickiggson from Kimihurura on 8 April
1994, he neither left the house of Defence WitWdsS where he was taking refuge with
his family nor did he leave ALS’s residence unilApril 1994, when he fled to
Gitarama with his family. The Accused stated thatytall ate together and the men slept
outside to protect the families. The Accused stéietier that the men who were in the
house stayed together 24 hours a day. The Accesttigd that during that period he
saw his wife on short periods in the morning far &&ad in the evening for dinner.

0 17 April 1994

98. The Accused testified that on the evening oApiil 1994, due to the escalating
insecurity, at around 6:00pm, he and his familggetber with the families of ALS and
ALR left the residence of ALS and spent the nighd anilitary post located some 500
metres from ALS’s house.



0 18 April 1994

99. The Accused testified that on the morning oAp8l 1994, he went to the Hotel des
Diplomates which is located in the centre of Kigaliere he contacted his friend General
Gatsinzi, a ranking soldier from the préfectur&fali and Chief of staff of the

Rwandan Army in April 1994, by telephone from ttegéi reception. The Accused
testified that two jeeps were given to them by Gain@atsinzi and the various families
got into the cars and they were dropped off atlaary camp in Kigali. The Accused
testified that he arrived at the military camp ratusnd 2:00 or 3:00 o’clock in the
afternoon. The Accused stated that from there bigyor Gitarama and arrived there at
between 8:00 and 8.30pm on the night of 18 Aprd4L9

b. Evidence of Defence Witnesses

100. Defence Witness ALS testified that she wasighibour of the Accused in Kacyiru

in Kigali in April 1994 and that they shared a waditween their houses which were less
than a metre apart. Defence Witness ALS testifiad lher house was situated in such a
way that it was protected from the gunfire so tleeused and his family decided to move
in with her.

101. She testified that she saw the Accused omtiraing of 7 April 1994, when he
came to her house to discuss the shooting dowmedPtesident’s plane. Defence
Witness ALS stated that the Accused left Kacyirlyam two occasions during the
period of 7 April 1994 to 18 April 1994. She testif that the Accused left her house on 8
April 1994 and went to Kimihurura (which is aboub kilometres from Kacyiru) to pick
up his son René who had gone to his aunt who livéldat area. Defence Witness ALS
stated further that the Accused went on foot aatllie was accompanied by ALS'’s
domestic servant. She stated that the Accused madiips to Kimihurura that day
before he was able to get his son.

102. Defence Witness ALS testified that she sawAitmised everyday during this period
because he was living in her house. Defence WitAeSsstated that she could not
specify the number of times she saw him duringdidnebecause they were always
together. She stated that she never lost sightrofdr longer than a two hour period. She
testified that they shared meals together andwhah he was not accompanied by the
women, he was resting in the house, walking inrachosed area or in the company of the
other men in the house. Defence Witness ALS sthigidthe Accused could not have left
the quarters without her knowledge because shelmas/s with the wife and the

children of the Accused, and that the Accused caotdchave left Kacyiru without
informing either his wife or his children.

103. Defence Witness ALS testified that the Accused absent a second time on 18
April 1994, when he went to seek the assistand¢esdriend General Gatsinzi at the
Hotel des Diplomates as the security situationwiasened.

104. Defence Witness ALR testified that in April9¥he lived in the Kacyiru
neighbourhood of Kigali city, across from the Aced's residence. Defence Witness
ALR testified further that he saw the Accused aariorning of 7 April 1994 when most
of the residents in the Kacyiru neighbourhood canieof their houses and met by the
roadside to talk about the shooting down of thesident’s plane. He testified further that



he saw the Accused again later that day when hevitiehim in the afternoon to talk
about what was happening in the country. He testifhat on 8 April 1994, he moved to
the residence of ALS for security reasons and tbeu8ed was there as well. Defence
Witness ALR testified that between 7 April 1994 a&lApril 1994, the Accused only
left the house on two occasions. The first time wa8 April 1994, when the Accused
went to pick up his son René and the second tingeonda8 April 1994, when the
Accused went to seek assistance from his friendi@at

105. Witness ALR stated that during the period &8l 1994 to 18 April 1994, he saw
the Accused everyday. He stated that they werdhegevery night. This was because
from 8 April 1994, the men who were in ALS’s reside, which included the Accused,
“Juif”, Revocate, ALA, Telesphore Jean-Baptiste BA&nd the Witness, carried out night
patrols in their quarters and they were alwaysgnoap.

106. Defence Witness ALR further testified thaeafhese night patrols, he always had
tea with the Accused in ALS’s residence. He st#tetithey all had their meals together
and were at each other’s side during the day.

107. Defence Witness ALR stated that during théodefrom 8 April 1994 to 18 April
1994, the Accused left the residence of ALS twildee first time was on 8 April 1994,
when the Accused went to fetch his son René, amddbond time was on the morning of
18 April 1994, when the Accused went to see henfitiGeneral Gatsinzi.

108. Defence Witness ALR testified that on the @vgiof 17 April 1994, the three
families of ALR, ALS and Kamuhanda, left ALS’s heuand sought refuge in a shelter
designated by military personnel which was noffifam their location.

109. In Cross Examination, the Prosecution poiotgdo the Witness that, contrary to
his testimony in court asserting that the Accusadi left Kacyiru on 18 April 1994, he
had, in a prior statement to the Investigators ftbenOffice of the Prosecutor, asserted
that the Accused left the Kacyiru neighbourhoodL.@mpril 1994. The Prosecution also
pointed out that Witness ALR had omitted to mentmthe investigators that his family
and that of the Accused had left Kacyiru with tamily of Witness ALS.

110. The Witness explained that he had made akeisharing his Witness statement.
The Witness testified that he realised his mistaken he spoke to his wife later that
evening after speaking to the investigators. Thin¥¥s stated that it was during the
conversation that his wife reminded him that theex date of their families’ departure
from Kacyiru was 18 April 1994 and not 12 April @9 he Witness testified further that
he did not make any attempt to inform the investigaof his mistake. Witness ALR
testified that he forgot to mention that the fanufywitness ALS travelled with the
Kamuhanda family from Kacyiru.

111. Defence Witness ALB testified that he was ointhe neighbours of the Accused.
He stated further that he had known the Accusezksi®75 when they were both
students. Defence Witness ALB stated that his faamid that of the Accused had, for
security reasons, moved to stay in the house ofié8§g ALS on 8 April 1994.

112. He testified that during this period, he shesAccused several times in a day. On 7
April 1994, Witness ALB stated that he was with Awzused and they discussed the
security situation in Kigali. On 8 April 1994, Defee Witness ALB testified that the
Accused went out to find his son René, he statetttie Accused came back at 12:00



noon without his son and went out again and camk &gaaround 3:00pm in the
afternoon, this time with his son. Defence Witn@t8 testified further that on the night
of 8 April 1994, he began security patrols accongzhby the Accused and Defence
Witnesses ALR and ALA. He testified further thatwas with the Accused from 8 April
1994 to 14 April 1994.

113. Defence Witness ALB stated that he, the Aatasel the others were together
every night, throughout the night, until approxieigt6:00am the next morning. Defence
Witness ALB stated further that he saw the Accuhgihg the day from approximately
10:00am till noon each day when they met and chwig patrol of their quarters. He
testified further that they had lunch at noon eda and rested after that until about
2:00pm; and then met again after dinner which vwea/éen 6:00 and 7.30pm each day.
Defence Witness ALB testified that he saw the Aedusveryday between 8 April 1994
and 14 April 1994 and that there that the Accusmddcnot have left the quarters within
that period of time.

114. Defence Witness Ingabire Theopitse KamuhafAt&)(is the wife of the Accused.
She testified that the Accused could not have tiedvéo Gikomero between 6 and 18
April 1994; because, first, they did not leave eattter’s side during the said period and,
secondly, access to the Gikomero commune was inip@ess

115. Mrs Kamuhanda testified that on 8 April 198, Accused went to Kimihurura to
look for their son René, who was staying with thigndss’ sister. The Witness stated that
the Accused twice attempted to go for his son, am¢lkee morning and later on in the
afternoon, before he was able to get him from Kumiina. She testified that on both
occasions, he went on foot and was accompaniefitshé&me by a gentleman known as
Innocent Karemera and the second time by someamerkas “Juif”. The Witness stated
that from 8 April 1994 to 17 April 1994, a routimas set up and followed by the men
who were in the residence of ALS and the Accusesi avpart of it. She testified that the
men met from 4:00pm to 6:00pm each afternoon. 8@pm, they would all go and
spend the night outside returning in the morningatas 6:00am. The men, the Accused
included, would have breakfast and then rest@00Qam. Between 10:00am and 12:00
noon or 1:00pm, they would meet again. At 1:00gmaytwould have lunch and
thereafter rest. They would meet again at 4:00pditha cycle would begin again. The
Witness testified that this pattern was followeatlasely as possible from 8 April 1994
to 17 April 1994, although there were some daysnthe shelling and bombardment
were so intense that the men, including the Accustagted inside the house and did not
venture outside. Thus when her husband was notthétfiamily, he was with the other
men, conducting patrols in the neighbourhood wittahing distance.

116. Mrs Kamuhanda testified further that due titttensive fighting in Kacyiru, a
decision was made on 17 April 1994 to leave thght®urhood. She testified that all the
families present in the house of ALS, did not spérednight of 17 April in ALS’s
residence but rather spent the night outside auadwhich was guarded by two soldiers.
She testified that on the morning of 18 April 198% Accused left ALS’s house with
Defence Witness ALR and sought out his friend Galn@atsinzi who provided them
with a Jeep that took them ( the families of thedsed, ALR and ALS) all to Camp
Kigali. She testified that at Camp Kigali, they got a bus which took them to Gitarama.
117. Defence Witness ALM testified that he livediacyiru south in 1994, which is
about 1.5 kilometres from the Accused’s neighboadhde testified that he saw the



Accused twice during the period of 8 April 199416 April 1994. He testified that he
saw the Accused around 10 April 1994, when he weetite Accused’s neighbourhood.
He stated further that the Accused was standingedio his house with Witness ALR and
some other people who the Witness did not known¥gis ALM stated that it was around
2:00pm in the afternoon and that he spoke to trmuged for about twenty minutes.
Witness ALM testified that he saw the Accused agaound 13 or 14 April 1994 before
he left Kacyiru. He testified that he saw the Aaaliat practically the same place he had
seen him earlier on 10 April 1994. On the road-amf of his house with the same people
that he was with on 10 April 1994. Witness ALM sththat he talked with the Accused
and those he was with for a few minutes. He ashkenhtif there was a general migration
of people to their neighbourhood, as he saw hapgénihis, due to increased fighting in
areas beyond Kacyiru. He testified that after tiseused and his group replied him in the
negative, he promptly left and went back to his @uarters.

6. Prosecution Allegations on Alibi

118. The Prosecution in their case contended tieaDefence alibi was contrived after
the Accused knew the nature of the case againstTimProsecution maintained that the
Accused went out of his way to procure Witnessdsytand bear out his contrived alibi.
The Prosecution maintained that the evidence thesemted during their case-in-chief,
did not place the Accused at his residence aekdlvant times. The Prosecution
maintained that the Accused had ample opportuaityaivel to Gikomero to commit all
the crimes alleged against him.

119. The Prosecution stated that the testimongeDiefence Witnesses lacked
credibility and that the Chamber should not relytloem. The Prosecution stated further
that the Defence Witnesses should not be beliesedery alibi Witness was a friend, a
colleague or a Hutu who shared his political legaiimThe Prosecution maintained that all
the Defence Witnesses were biased and therefaregeés#monies ought to be
disregarded by the Chamber. The Prosecution shatibr that the testimonies of the
Defence Witnesses should not be given credendeegsontradicted each other and
these testimonies were simply attempting to “fduard the Accused’s contrived story.”
120. The Prosecution maintained that the alibithéeing propounded by the Accused
did not exclude the possibility of the Accused &idéiag back and forth between Kacyiru
and Gikomero.

121. The Prosecution in attacking the alibi of Aeeused enumerated the various
inconsistencies in the testimonies of the varioegebBce Witnesses. They include the
following.

a. The Accused’s Attempts to Retrieve His Son.

122. The Prosecution recalled that during hisrestly, the Accused stated that on his
first attempt to retrieve his son, he was acconmgzhby Canisius (ALS’s domestic
employee) and Karemera. The Prosecution recallgdefuthat during his testimony, the
Accused referred to the companions as housebogsPidgsecution however noted that
Karemera is also referred to as a family friendebative, later in the testimony.

123. The Prosecution reminded the Court that thtenteny of Defence Witness ALS is



different from that of the Accused. She testifibdttthe Accused was accompanied by
Canisius on both attempts to retrieve his son.

124. The Prosecution recalled that during the weer of Witness ALR on 12 March
1999, he stated that to his knowledge, the Accusad to Kimihurura somewhere
between 9 and 10 April 1994.

125. The Prosecution recalled the testimony of DefeVNitness ALB, that on the first
attempt to retrieve his son, the Accused was acaaied by a member of the family of
the Accused'’s wife.

b. Reasons Why the Accused Returned after the Aitsmpt.

126. The Prosecution reminded the Court that theuged stated in his testimony that on
his first attempt to get his son, he was unablaage it as he was shot at by men
guarding a roadblock who were not wearing uniforms.

127. The Prosecution recalled further that durivggtestimony of Witness ALS, she
made no mention of any shooting at the AccusedhdRa@he testified that at the
Accused’s first attempt to fetch his son, he wasImyea group of soldiers who told him

to go back.

128. The Prosecution recalled the testimony of @&&ALB who stated that he was told
that on the first attempt by the Accused to retibis son, he witnessed a shooting which
is why the Accused returned.

c. Accused’s Second Attempt to Retrieve Son

129. The Prosecution recalled the testimony ofAteused that on his second attempt to
retrieve his son, he was accompanied by NizeyiMaum#.

130. The Prosecution reminded the Court of themesty of Witness ALS that the
Accused was accompanied by Canisius a housebois@@tond attempt to retrieve his
son.

131. The testimony of Witness ALB was noted byRnhesecution that on his second
attempt to retrieve his son, the Accused was aceaaief by Juif.

132. The Prosecution referred the Chamber to tifereinces between the testimonies of
the Witnesses regarding those who accompanied ¢beséd when he went to look for
his son.

d. Discussion to Move to ALS’s House

133. The Prosecution recalled that during thertesty of the Accused, he stated that
there was no discussion on whether or not to movE S'’s house.

134. The Prosecution also recalled the testimonyitfiess ALS who stated that she
raised and discussed with the Accused, the mdttaowing to her house.

135. The testimony of Defence Witness ALB on thatter was that he spoke of moving
to ALS’s house with the Accused and they decidethdwe.

e. Decision to Move to ALS’s House



136. The Prosecution recalled the testimony ofAteused that the parties present for
the decision to move were Defence Witness ALSwiife of the Accused and the
Accused himself. The Accused claimed that no oge whs present when the decision
was made.

137. The Prosecution reminded the Court of thenesty of Defence Witness ALS who
stated that Defence Witness ALR was present wheddkision to move to ALS’s house
was made.

f. Parties Living at ALS’ house; Alibi and Noticé Alibi

138. The Prosecution recalled that in the origmadice of alibi dated 10 April 2001, the
Defence stated that Defence Witness ALB was resideflLS’s house during the period
from 8 April 1994 to 18 April 1994. The Prosecuti@minds the Court that when the
Defence tendered the Revised Notice of Alibi, tleene that Defence Witness ALB lived
in ALS’s house during that period had been strugk ®he Defence now stated that ALB
was not living in the house of ALS during the pdraf 8 April 1994 to 18 April 1994.
139. The Prosecution recalled the testimony of DefeVNitness ALB. The Prosecution
notes that during the interview at his home andnduinis testimony in court, Defence
Witness ALB stated that he did not live in otheople’s homes during the period
following 7 April 1994. He stated that he slephis own house during the period from 7
April 1994.

140. The Prosecution noted the testimony of DeféMiteess AG who is the mother-in-
law of the Accused. The Prosecution noted thaeimWitness statement on 31 July 2002,
the Witness AG stated that the wife of the Accusexer told her that she spent a few
nights in another house in Kigali.

141. The Prosecution reminded the Court that durergestimony in court, however, the
Defence Witness AG recalled suddenly that the faofitthe Accused and other
neighbours had assembled in the house of one ofdiighbours.

g. Organisation of Patrols

142. The Prosecution recalled the testimony ofAteused that they spent the night of 7
April 1994 outside. He later stated that he didgmbutside on the night of 7 April 1994
but rather stayed inside the house. The Prosectgaailed further the testimony of the
Accused that during the day he slept outside wighgroup with whom he patrolled the
area.

143. The Prosecution recalled the testimony of De#eVNitness ALS that the men,
including the Accused, returned at dawn each ddyséapt in the sitting room and in the
corridor.

144. The Prosecution recalled the Witness stateofddéfence Witness ALB given to
the Office of the Prosecutor on 5 January 1997.Hilesecution recalled further that he
stated that he stayed in Kigali for a week withfaimily, after which he left the
neighbourhood. The Prosecution noted that he didefiche investigators that he
participated in neighbourhood patrols. The Prosecutoted however that during his
examination-in-chief, Witness ALB testified that fved the Accused had been involved
in night patrols which was contradictory to hislearstatement given to the Office of the



Prosecutor on 5 January 1997.
h. Night Patrol Systems

145. The Prosecution recalled that the Accuseddthiat there was no roster or system
concerning protection of the house. The Prosecutated that the Accused later testified
that there was a system.

146. The Prosecution recalled also the testimonyitfiess ALR that the men were
involved in what was traditionally known as niglatiols and that the night patrols were
organised in such a manner.

i. Trajectory of Bullets

147. The Prosecution recalled that the Accusediggkthat his house acted as a shelter
for the bullets that might have hit ALS’s residence

148. The Prosecution recalled also the testimoriyafénce Witness ALS that the bullets
came from the right side of the house and flew dhethouse of Witness ALS.

149. The contradicting testimony of Defence Witn&ER that the bullets came from the
north has been noted by the Prosecution.

|. Date the Accused Left for Gitarama

150. The Prosecution recalled that the Accuseddtaiat he left on 18 April 1994 with
his family to Gitarama. The Prosecution remindezl@ourt that the Accused stated that
this was done with the help of ALS and ALR'’s familyhe Prosecution recalled further
that the Accused stated that he went with ALR’sicletand a driver.

151. The Prosecution recalled the testimony of A8 they left for Gitarama on 18
April 1994.

152. The Prosecution drew the attention of the Gisarto the contradictory evidence of
Witness ALR. The Prosecution recalled that durirsgWitness statement given to
investigators from the Office of the Prosecutorl@March 1999, Defence Witness ALR
stated that the Accused and his family left Kacyinul2 April 1994. The Prosecution
recalled that the Witness when testifying in caira later date stated that the Accused
left Kacyiru on 18 April 1994. The Prosecution rbthat a second inconsistency was the
fact that Witness ALR only mentioned the departifrbis family and that of the
Accused. The Prosecution noted that Defence WitAeBsdid not make any mention of
the departure of Defence Witness ALS and her family

k. Bus Trip to Gitarama

153. The Prosecution recalled that the Accusedigzsthat on the bus trip to Gitarama,
he was sitting next to Enzi Muleka’s wife and thatdid not get up at any time during
the trip.

154. The Prosecution reminded the Court of theradidting testimony of Defence
Witness ALS that on the bus trip to Gitarama, tr@mremained standing and the
Prosecution also recalled her testimony that theuded stood in front of her during the



journey.
I. Showing of Identity Cards.

155. The Prosecution recalled the testimony ofAteused that on the bus trip to
Gitarama, the group had to show their identity saocdmen who were not in uniform and
who were not armed. The Prosecution further reddlat the Accused stated that the bus
had no military escort.

156. The Prosecution reminded the Court of therastihg testimony of Defence

Witness ALS that on the journey to Gitarama, thmugrwas not required to show their
identity cards and further more that there waslaary officer on the bus with them.

m. Gitarama Stadium

157. The Prosecution recalled the testimony ofAteused that he spent two nights at
the Gitarama stadium with Defence Witnesses ALSAdr.

158. The Prosecution reminded the Court of therastihg testimony of Defence
Witness ALS that she spent only one night at thar@ma stadium after which she left.
159. The Prosecution noted the testimony of the wifthe Accused that the Accused
spent at least two nights at the stadium in Gitaram

160. The Prosecution also recalled the testimoriyefénce Witness AG, the mother-in-
law of the Accused, that the family of the Accuseént a night at Gitarama stadium.

n. Presence of Interahamwe in the Kacyiru Neighbods.

161. The Prosecution recalled that the Accusedllyitstated that there were no
Interahamwe in his neighbourhood. He later charfgetestimony by stating that the
Interahamwe were everywhere but he did not see theing that period.

162. The Prosecution reminded the Court of thenesty of Defence Witness ALS that
there was a small wood in the area of Kacyiru whieednterahamwe used to meet.

0. Relationship Between the Accused and ALB

163. In discussing the relationship between Wit#d$3 and the Accused the
Prosecution noted the testimony of the Accuseditednew Defence Witness ALB
since 1974 but they were not friends. The Prosecwiso noted the testimony of
Witness ALB who stated that the Accused was hight®ur but there was no special
relationship between them. The Prosecution note@piparent contradiction by the wife
of the Accused who testified that the Defence Wasn&LB was a long time friend of the
Accused. The Prosecution was of the view that tbeu8ed and Witness ALB sought to
hide their friendship so that it will not seem &the Defence Witness ALB’s testimony
was biased in favour of the Accused.

7. Findings

a. Discussion

164. The Chamber notes that there is no issuedrigéhe Prosecution regarding the
alibi notice in terms of its delivery, timelinessaontent.

165. The Chamber has made a finding on the AlibthefAccused after a careful
consideration of the testimony of the various Pecaien Witnesses who testified that
they saw the Accused in Gikomero commune in AE94



166. The Chamber has carefully considered the alithe Accused and the Defence
Witnesses and finds as follows :

167. The Chamber finds that the Accused may hage Imethe Kacyiru area at some
time during the period of 7 April 1994 to 18 Apt®94. The Chamber finds, however,
that this did not preclude him from travelling teetGikomero commune at times during
the same period.

168. The Chamber has weighed the testimony ofitfereht Defence Witnesses and
finds that their testimony as to what exactly tptkce at Defence Witness ALS’s house
has significant contradictions.

169. The Chamber particularly notes the testimdriiVitness ALS. She testified that the
Accused never left her house except on 8 April 18Bén the Accused attempted twice
to retrieve his son René from Kimihurura, succegainly on the second attempt. She
testified that she saw the Accused practically @4ré a day and that the Accused never
left the house again until 18 April 1994. She fesdithat it was impossible for the
Accused to have left the house without her knowdedgnsidering especially that she
was always in the company of the Accused’s wife.

170. Concurring with ALS, Mrs Kamuhanda also testithat she was always in the
company of the Accused, never taking her eyesioff h

171. Clearly, there is a potential for bias in éwv&ence of ALS and Mrs Kamuhanda.
The one Witness is the wife and the other a fafmignd and neighbour with whom the
Kamuhanda family may well have gone through aditfitime together. Although a
potential for bias tends to taint the testimony &Vitness, since it is harder to show that
such evidence is independent of all motives ofrege this will not always be the case.
There may indeed be instances when the testimoaydétness with a basis for bias may
come with evident indicia of reliability which widlssist the search for the truth. That
said, it needs also be said that the evidencaMit@ess from whom bias might be
expected is not helped by material contradictiéwmsl such is the case with the
testimonies of ALS and Mrs Kamuhanda. The Chambesfthat it is the Accused
himself who contradicts the testimony of WitnessSAdnd his wife, when he testified
that he did not see his wife much during the peabd April 1994 to 17 April 1994. The
Chamber notes that the Accused testified that Wwehgawife twice or sometimes three
times during the day. The Chamber recalls thatitrised testified that he saw his wife
in the mornings for tea, in the afternoon for lueid sometimes he saw her for dinner. It
thus becomes difficult to rely on the evidence &fSfand Mrs Kamuhanda when they
testified that the Accused never left Kacyiru besw& April 1994 and 17 April 1994
because they were with him all the time and he nkefetheir side so as to be in
Gikomero on 12 April 1994 and commit the crimesgédd.

172. The Chamber has also noted the evidence enbefWitness ALR. During his
cross-examination, it was pointed out that he rmthdependent recollection of the dates
involved in the alibi. Specifically, he admittecatthe was mistaken when he told the
investigators of the ICTR Prosecutor’s Office tthet Accused left Kacyiru on 12 April
1994; and that it was his wife that reminded himat ihwas on 18 April 1994 that they all
left Kacyiru, including the Accused and his own figmin view of this, the Chamber
feels unsafe relying on this Witness as regardsther dates to which he testified in
relation to alibi.

173. The Chamber has considered the testimoni@dtoésses ALR and ALB and finds



that there are some contradictions in their testiesd The Chamber considers that if
these Witnesses were together as they claimed, @4dsours a day, seven days a week,
then it is most inconsistent that they should hdiffering accounts of what happened.
The Chamber has also noted that the Accused ires$tisnony does not really go into
detail as to what the men who were in ALS’s houdaldring that period. The Chamber
notes that the Accused just testified that theyewtegether 24 hours a day and that he
does not really state what the exact routine wasmgduahat 24 hour period.

174. The Chamber finds that the evidence of WitAd43 does not exonerate the
Accused from being present at Gikomero, in theuonstances that he was sighted there.
The Prosecution evidence, upon which the Chamtiesyeoes not claim that the
Accused was in Gikomero for any extended periods@&eution Witness GEK, for
instance, testified that she witnessed a meetingglwhich the Accused distributed
weapons on between 6 to 10 April 1994. That medésged 20 to 30 minutes. For his
part, Prosecution Witness GAF testified that theused was at the Gikomero Parish for
one or two minutes. That being the case, the timesldescribed by Defence Witness
ALB cannot foreclose the possibility described bgge Prosecution Witnesses who
testified that the Accused was seen in Gikomeroraabout 12 April 1994.

175. Finally, the Chamber also notes the evideh@setence Witness ALM. Notably, he
testified that he saw the Accused twice duringp@eod from 8 April 1994 to 17 April
1994. Surely, these two instances could not aféordlibi which would exclude the
possibility of the Accused going to Gikomero. Thiea@ber attaches no weight to the
testimony of Withess ALM.

b. Conclusion

176. The Chamber has weighed all the differeninesties that have been adduced and
comes to the following conclusion as to the alitih@ Accused. In coming to its
conclusion about the alibi of the Accused, the Obammoted in particular the
testimonies of the different Witnesses as to thefsathat took place in the quarter from
7 April 1994 to 17 April 1994. The Chamber noted tastimonies of these Witnesses
that these patrols were mounted primarily to proteem and their families from looters.
The Chamber has also noted from the testimonid¢ghtbae patrols were very intensive
and around the clock. The Chamber has carefulllysed these testimonies and finds it
incredible that a patrol as intensive as this wdngdnounted just to protect the Witnesses
and their families from looters. The Chamber fittst in an attempt to provide an alibi
for the Accused, the Witnesses ended up relatoriestthat appeared designed for a
purpose and therefore not credible. The Chambds fihat the Accused may have been
at the house of Defence Witness ALS at times dufit@18 April 1994. The Chamber
finds, however, that the Accused was able to trevahd from Gikomero commune
between 6 and 17 April 1994. The Chamber refertstearlier findings that it was not
impossible for the Accused to move around from @ilA®94 to 17 April 1994. The
Chamber therefore finds that the alibi of the AemiBom 6 April 1994 to 17 April 1994
is not credible.

K. Impossibility of Travel from Kigali to Gikomerm April 1994

1. Allegations

177. The Defence asserted that it was physicalpossible for the Accused to participate
in the acts or be at the places alleged in thectrgiint during the period 6 April 1994—



13 April 1994.

178. In connection with the Prosecution’s allegaiabout the massacre at the Gikomero
Parish, the Defence submitted that the Accusedadtidravel to Gikomero after 6 April
1994, and could not have travelled there, as timeipal travel routes leading from
Kacyiru, Kigali where he alleged to have been at time to Gikomero were not passable
due to the fighting. The Defence stated furthet ithaas impossible for civilians to

move on the three roads leading out of Kigali ted&iero due to the combat situation
and the position of the armies at that time. Thedhoutes that led to Gikomero from
Kacyiru, Kigali at that time were the Kacyiru—Kimilura—Remera—Gikomero route,
the Kacyiru—Kimihurura—Remera—Kanombe—Gikomero, #mel Kacyiru—
Muhima—Gatsata route in the direction of Byumba.

179. The Prosecution did not call any evidenceifipalty rebutting the evidence of the
Defence on impossibility. The Prosecution’s Apgiica to call rebuttal evidence was
denied by the Trial Chamber on 13 May 2002. Thes€otion therefore focused on the
credibility of the Defence Witnesses.

2. Evidence

a. The Kacyiru—Kimihurura—Remera—Gikomero Routeg@li/Remera Artery).

180. On subject of this route, the Defence ledethdence of Laurent Hitimana and
Witness VPG.

181. Defence Witness Laurent Hitimana was protedfédess RKA but he renounced
his protected status. His evidence related to theyku—Kimihurura—Remera—
Gikomero Route (Kigali/Remera Artery). Witness Rkgstified that in April 1994 he
was living in Remera in Bibare area of Kigali. Hstified that as at 7 April 1994 the exit
from Remera by the tarred road towards Kanombecleged by the government forces
(the FAR), at the junction known as Remera. Thendéés testified that on 7 April 1994
refugees started arriving at Bibare. The refugeabsthey had come from Remera | and
Remera Kicukiro because the RPF had attackedrkaihbourhoods. On 7 April 1994
the Witness had to move from his home in Remeraimgozastward to Gasogi where he
arrived on 8 April 1994 after spending the nighthet bureau communal of Rubungo.
The Witness testified that on 10 and 11 April 18%re was a flow of refugees, arriving
at Gasogi coming from Jurwe, who were fleeing tiR&-RThe Witness returned to his
house in Remera on 11 April 1994 and saw that eddif the FAR were patrolling the
road leading to Amahoro stadium.

182. According to the Witness, the only route ooeld take to Gikomero was the
Kigali-Remera-Kimironko-Karama-Gikomero Route, wihiwas impossible to use
because the government forces already blocked it.

183. The Witness stated that the road through Kioukas blocked by the RPF at the
Kicukiro junction point and it was therefore notsgible to use it to get to Gikomero.
184. In cross-examination the Witness stated tbatith not go to the positions of the
Armies and that the positions he gave were eitiepfficially known positions of the
Armies in 1994 or were based on the informatiogdiefrom the refugees.

185. Defence Witness VPG lived in Kacyiru, Kigati, April 1994 but was originally
from Gikomero Commune and a member of the Electooahmission on which the
Accused also sat. He testified that it was impdegibtravel to Gikomero around 12
April 1994 because all the roads were cut off duté fighting. According to him, there



were two main routes from Kigali to Gikomero. Tlrstfroute was the Byumba route
and the second route was through Remera. Accotditige Witness, the more practical
route was the one through Remera; and it was thte tte used when he travelled to
Gikomero on 25 April 1994. The Umuganda Boulevapasated the two fighting parties
and was insecure. The Remera Gendarmerie stattbalfeady been taken by the RPF.
186. Defence Witness VPG testified that from theused’s house it was not possible to
move towards the Kanombe airport. Defence Witnd36 Vestified that the second route
was not available for use because the RPF hadatafiit. According to Witness VPG,

to go to Gikomero on this route, one had to tumatals Kabuye and then Nyacyonga,
zones that were already in RPF hands as at 12 2994.

187. In cross-examination the Witness stated tha®b4 he was neither in the military
nor was he a combatant and that he did not pelgonsit the locations he was testifying
about.

b. On the Positions of the Different Belligerentstbe Different Routes Leading to
Gikomero

188. The Defence led the evidence of three Witree$3€M, RGG and RKF who were
all military people.

189. Defence Witness RGG was Gendarme in April 198ioned at Muhima camp in
Kigali, and was in charge of security. The gendareneontrolled the Kigali—Gitarama
route, the Kigali—Ruhengeri route, and the Kigalitelkiro route. Defence Witness
RGG testified that on 7 April 1994, he was serRémnera camp to collect bullets. He
successfully avoided RPF positions by taking auteto avoid the CND where RPF
soldiers had been stationed since 8 December 2898oon as Witness RGG left the
Remera Gendarmerie station, the RPF began shaatihg station from the CND. On
his return to Muhima the Witness was assigned targbreinforce the Gendarmerie
headquarters. The Headquarters were attacked BRReon 7 April 1994. On 9 April
1994 Witness RGG undertook another mission to KroulOn 9 April 1994 it was
impossible to travel the Muhima—Remera road.

190. Defence Witness RGG testified that the FARrotled the Kigali—Gitarama,
Kigali—Ruhengeri, and Kigali—Kicukiro routes. Thd’R controlled Kigali—Kinyinya,
Kigali—Remera—Kimironko, Kigali—Kibungo and Kigali-Byumba.

191. Defence Witness RGM was a young gendarmenofdok stationed at Jari camp,
Rutungo commune, six to seven kilometres from Kid#e testified that on 7 April 1994
he heard that gendarmes at the Mugambazi and Nggayefugee camps had seen the
RPF columns coming from the hills. By 8 April 198% RPF had taken the Mugambazi
and Nyacyonga camps. On 8 April 1994 the RPF agththe Cyangugu Battalion,
forcing them to withdraw. On 9 April 1994, a veleievas sent from Jari camp to Kigali
for supplies, and at about 11:00am before the \ehéached the Karuruma road it was
ambushed by the RPF. On 12 April 1994 the RPFlegthdari camp and the gendarmes
withdrew to Shyirongi on the road to Ruhengericilass-examination the Witness stated
that the government forces were in control of datil 4 July 1994. On 12 April 1994 the
road from Byumba to Karuruma was open. The Withestsfied that he received the
information about the ambush at Karuruma from bimjgany operator.

192. Defence Witness RKF worked at the Ministrypefence in 1994 where he was



responsible for analysing information related te thilitary situation in the city of Kigali.
According to the Witness, the RPF attacked theitReatal Guard and the Headquarters
of the Gendarmerie Nationale on 7 April 1994 araktoontrol of zones surrounding the
Amahoro stadium. On 8 April 1994, the RPF took oomf the Gendarmerie brigade in
Remera, the displaced persons camp at Nyacyongeoaiehlled Gasozi. On 9 April
1994, the RPF took control of Karuruma. On 12 Ap#iB4, the RPF took control of Jali
[Jari] camp to hold the Nyabugogo—Gatsata—Karuraewess. The Witness testified
that the RPF controlled the Kigali-Byumba road aoctivilian could go there. As for the
Kigali—Remera route the Witness testified that @swmpossible to use that route to go
to Gikomero around 12 April 1994 because the RRHhfdtrated the zone and there
was heavy artillery combat underway.

193. In cross-examination the Witness admittedithatwar situation lines of control are
ill-defined and fluid and infiltration is possibénd further that there were small roads
that were passable and that could be used.

c. The Kacyiru—Muhima—Gatsata—Byumba Route (Kid@atiimba Route)

194. In relation to the Kacyiru—Muhima—Gatsata—ByaaRoute, the Defence led
evidence of Witness RGB and RGS.

195. Defence Witness RGB lived in Rutungo Communiégabruary 1994. This Witness’
testimony related to the situation on the KacyirudHima—Gatsata—Byumba route
(Kigali/Byumba). On 9 April 1994, RGB saw RPF seldi coming down the mountains
of Kiyanza. The RPF occupied the Rutungo Parisliele Witness RGB stated that he
fled, taking the route towards Remera—Mbogo comnantkarrived at Remera at about
7:00pm the same day. On 10 April 1994 the govertipesitions at Remera were
attacked by the RPF and the Witness moved towhith was a Gendarmerie camp. On
11 April 1994, at about 3:00pm, the gendarmes méat Witness RGB that their camp at
Jari was to be attacked the next day and theréfier®Vitness left the camp. Defence
Witness RGB testified that he arrived at Karuruméhe evening, using the Byumba
route, which was packed with refugees from Nyacyoaigd Rutungo. Defence Witness
RGB testified further that at Karuruma, he met gefes from Nyacyonga, Kabuye and
Jabana who confirmed that those zones had beem bgkthe RPF. On the morning of 12
April 1994 Karuruma was attacked by the RPF and/Afteess RGB testified that he fled
towards Gatsata. By 12 April 1994, the RPF hadedad| the roads from Karuruma to
Kabuye and Byumba. Defence Witness RGB testifiadl ltle travelled on foot in the bush
and went to Gitarama arriving on 12 April 1994.

196. Defence Witness RGS lived in Gatsata in Al#B4, not far from Kigali. He
testified that between 9 and 10 April 1994, he aagveat number of refugees arriving
from the displaced persons camp at Nyacyonga istadighbourhood. Defence Witness
RGS testified that he was told by the refugeestti@iNyacyonga camp had been
attacked by the RPF. The Witness testified furthat on the night of 11 April 1994, he
received a phone call from a friend who informeuh tinat the RPF had taken Jari hill.
The Witness testified that he decided to flee tiea@n 12 April 1994. Witness RGS
testified that he left by car towards Nyabugogoiagro go to Kiyovu in Kigali town
centre, but at Nyabugogo, a FAR soldier told hiat the could not go further and was
directed towards Gitarama. According to Witness RiG&e were only two routes from
Kigali to Gikomero. The first was Kigali—Byumba—Gata—Nyacyonga—



Nyabugogo—Kajevuba. The second route was Rubumrgagh Jurwe. The Witness
testified that the first route was impassable opal 1994 because Nyacyonga zone
and the region surrounding were occupied by the. HRE Witness stated that on 12
April the only route, which was passable, was the leading to Gitarama.

d. Other Witnesses Not Directly Dealing with Impbsggy

197. Defence Witness GPR stated that the refuge@&komero came from Mbandazi
and Musave in Rubungo.

198. Defence Witness GPE stated that refugees aime ¢to Gikomero around 7 to 9
April 1994 were from Rubungo.

199. Defence Witness GPF also testified that thegoes that attacked the refugees in
Gikomero on 12 April 1994 came from Rubungo commune

200. Defence Witness GPT also testified that thsiThat sought refuge in Gikomero
had arrived from Rubungo commune, Gasogi, Nderaimahdazi.

201. In summing up the evidence on impossibiliy Drefence concluded that the
evidence showed that the road from Kigali to Byumias occupied by the RPF on 7
April 1994. As of 8 April 1994 the RPF occupied tigali—Remera—Gikomero artery.
The Kigali—Kanombe—Gikomero artery was cut offla tevel of Giporoso and
Gikondo by 8 April 1994. On this premise, the Defeasserted that it was impossible
for the Accused to have travelled out of his hommaiad 12 April 1994, as alleged by the
Prosecution, so as to perpetrate the events toatred in Gikomero on or about 12 April
1994.

e. Assertions by the Parties Regarding the Evidence

202. According to the Defence, the evidence of eatiHitimana provided a detailed
description of the situation prevailing in the Reanarea, on the route to Gikomero, and
corroborates the evidence of the Accused and dtfiiEresses.

203. Assessing the evidence of Witness RKF, theief stated that the Witness was at
the core of military information channels in Apt®94 and was well positioned to give a
precise portrait of the situation on the roadsilegéfom Kigali to Gikomero.

204. Addressing the evidence of Witness RGG theduation stated that the Witness
was not fully aware of the situation regarding th@vement of the armies, by virtue of
the fact that he was only a corporal in the armhe Prosecutor also submitted that in
reply to a question from the Bench as to why thtsiTwere fleeing Rubungo if the RPF
had taken a base nearby, the Witness gave no @edibwer. The Defence stated that
this Witness had information, which was disclosedlt combatants, about the situation
even where he did not observe personally.

205. The Prosecutor submitted that Defence WitR€3S, a long-standing friend of the
Accused, did not at any time go or attempt to gGikcomero. The Prosecution therefore
maintained that his views on the route were pueegiation. The Defence pointed out
that this Witness was a resident of Gatsata ancaval®ct Witness to the events
happening in his area especially the Kigali—Byumxd thus he was qualified to
testify.

206. The Prosecution stated that Defence Witne<s Ml at no time attempted to use
the routes in question; therefore his testimony masely speculative and should be



disregarded. The Defence pointed out that this ggrived in Kacyiru in the same
neighbourhood as the Accused and he could thertdstiéy to the situation in the area
around 12 April 1994.

207. The Prosecutor asserted that due to thelfacWitness RKF was in Kigali at the
time, he was not in a position to know the exaatisothat were controlled by the
opposing armies and especially so after he admtitigdduring a war, the lines of control
are ill-defined and fluid. Witness RKF stated indance that “when there are two
warring parties in any war, you can never say angtls air tightly closed, there is
always infiltration.” To a question from the Benitle Witness stated that there was “a lot
of small roads, secondary roads, not many, butl; veads are passable, that could be
used...”. Defence stated that the Witness was atdreeof military information channels
and could thus give precise details of the sitmggieevailing on the roads from Kigali to
Gikomero.

208. In respect of Witness Laurent Hitimana thesBcation stated that the Witness was
at too many places that tend to confirm the Deferniteory of blocked access. In
addition the Witness was not able to reply to #t that Tutsi from Rubungo fled
towards Gikomero around this same period. The Refatated that this Witness gave a
detailed description of the situation as it prea@iin Remera on the Route to Gikomero
and thereby supported the evidence of the Accusemtoss-examination, the Witness
stated that the positions of the forces as he hashgvere the official positions in 1994.
The Witness also admitted that he did not perspmalito the roadblocks or to the
positions of the forces at that time.

209. Defence Witness Laurent Hitimana testified tieawas able to move out of Remera
on 7 April 1994, and fled to Rubungo and later es@yi where he arrived on 8 April
1994. He returned to Remera on the 12 April 1994.

210. On Witness RGM the Prosecution stated thatwhiness was a young gendarme of
low rank. The Prosecution asserted further thav&e not at any of the events that he
testified about. The Prosecution stated that hth@ewitnessed the events at Mugambazi
and Nyacyonga nor did he see the ambush at KarurlineeDefence affirmed that this
Witness is credible and where he had no directesndd, he received his information
from his superiors in the course of his work.

211. The Prosecution stated that due to the paosittoupied by Defence Witness RGB,
his evidence should not be believed. The Deferatedthat the Prosecution was unable
to impugn the credibility of the Witness since WWéness testified that he was a
moderate Hutu and his name could be on the lipeople sought by Rwanda for
genocide simply because of the post he occupi@hianda in 1994.

212. The evidence of Defence Witnesses GPR, GPE, &Rl GPT demonstrate that
there were refugees arriving from Rubungo, Nderdamiazi and Musave from 6 April
1994 and show that it was possible to pass thrthege areas.

3. Findings

a. Discussion

213. The Chamber has noted the testimony of theigext and the various Defence
Witnesses as to the impossibility of moving frong&li to Gikomero commune during
the period of 7 April 1994 to 17 April 1994,

214. In making its findings as to the impossibitityotherwise of movement to and from
Kigali to Gikomero during the period from 7 Apri®24 to 17 April 1994, the Chamber



has considered the evidence of the various Deféfitesses and the challenge made to
that evidence and credibility of the Witnesses.

215. The Chamber notes that Defence Witness Latti@intana was able to move easily
from Remera in Kigali to Rubungo and later to Gasagween 7 and 8 April 1994 and to
return to Remera on 11 April 1994. The Chambehfrnotes that the Witness was
never present at the various locations he test#temlit and admitted that the positions of
the Armies that he gave were either the known iaffigositions in 1994 or it was
information that he got from refugees.

216. The Chamber is not satisfied that Witness R&Mw ranking member of the
Gendarmerie, could have had access to informabontahe various detailed positions,
of which he testified. The Chamber notes the Wiiseadmission that he never was at
these locations.

217. The Chamber notes that Witness RKF was bastbe ioffices in Kigali city at the
Ministry of Defence. While he could have had acdesstelligence regarding the
general situation, he did not have firsthand infation about the condition of travel
between Kigali and Gikomero in the period in quasti

218. Furthermore the Chamber notes that Witness &iffitted in cross-examination
that there were small, secondary roads that caalé been used to travel between Kigali
and Gikomero.

219. The Chamber notes that the evidence of Defdnteesses GPR, GPE, GPF and
GPT, who all testified about the situation in Gikenm, showed that some of the refugees
at Gikomero had come from Mbandazi, Rubungo, Mus@asogi and Ndera and
therefore that it was possible to pass throughetlaesas. Those areas were way out from
Remera area of Kigali. This evidence, taken in @ndiion with the evidence of Defence
Witness Laurent Hitimana who testified that he fledRubungo on 7 April 1994 and
came back to Remera on 11 April 1994, demonstths#st was possible to move from
Remera all the way to Rubungo and onwards to Gikome

b. Conclusion

220. The Chamber therefore finds that, althoughigiht have been difficult, it was
possible to move from Kigali to Gikomero within theriod between 7 and 17 April
1994.

L. Expert Witness

221. The Defence called Mr Nkiko Nsengimana asxaer Witness who produced a
report and was heard by the Chamber on 7 and 8208$.

222. The Chamber has considered the full evidehtteedefence Expert Witness. He
testified on various general, historical and pcéititopics. In the case at hand, the
Chamber focused on the Accused’s alleged individualinal responsibility. And, due
to the general nature of the matters discussdukiftkpert Witness'’s report and
testimony, the Chamber finds them to be mattetsaokground information which do not
inform on the Accused’s acts and conduct.

PART IIl - THE PROSECUTION CASE
A. Introduction
223. The Chamber will not make any findings onaiarparagraphs of the indictment



due to the following reasons:

§ Paragraphs 5.1 t0 5.9; 6.10 and 6.90 are refatsdues which are no longer of any
relevance to the case, due to the fact that theigezt was acquitted on Count 1 of the
Indictment;

§ Paragraphs 1.1 to 1.30; 3.3 to 3.19; 5.11 to; ®22; 5.23; 5.25 to 5.39; 6.1 to 6.4;
6.6; 6.11 to 6.14; 6.15; 6.16; 6.17; 6.24; 6.28.8D; 6.33; 6.35; 6.36; 6.38 and 6.39;
6.40 to 6.43; 6.47; 6.49 to 6.55; 6.57 to 6.80.8466.85 to 6.87 are of a general nature,
deal with historical issues, have no direct link&méhis case and/or have such
characteristics that there is no need for the Cleartdomake findings on them and/or are
related to facts upon which there was no evidenesgnted to the Chamber.

224. The Paragraph 4.1 of the Indictment has bddreased in the Part | (Introduction),
Section A of the Judgment.

225. The Charges (Final section of the Indictmeiit)be addressed in the Part IV (Legal
Findings) of the Judgment.

226. The Chamber will, for each Section in thistPaview the allegations of the
Prosecution, the evidence brought by the Partiesttzen make its findings accordingly.
The evidence contained in the relevant sub-sect®asummary of the testimonies of
the Witnesses and of the content of the exhibits.

B. Paragraph 2.1 of the Indictment (Relevant Timante for the Case)

227. Paragraph 2.1 of the Indictment reads:

The crimes referred to in this indictment took pléiw Rwanda between 1 January and 31
December 1994.

228. The Accused admitted that :

The crimes referred to in this document [the Prosets request to admit facts] took
place in Rwanda between 1 January and 31 Decerfibdy particularly between 1
January and July 1994.

229. The Chamber takes note of these admissions.

C. Paragraph 2.2 of the Indictment (AdministraBtaucture of Rwanda in 1994)

230. Paragraph 2.2 of the Indictment reads:

During the events referred to in this indictmenygRda was divided into 11 préfectures:
Butare, Byumba, Cyangugu, Gikongoro, Gisenyi, Gitaa, Kibungo, Kibuye, Kigali-
Ville, Kigali-Rural and Ruhengeri. Each préfectwas subdivided into communes and
secteurs.

231. The Accused admitted that:

Between 1 January 1994 and 17 July 1994, Rwandsisted of the following
administrative structures:

(a) Rwanda was divided into 11 préfectures: BuByeimba, Cyangugu, Gikongoro,
Gisenyi, Gitarama, Kibungo, Kibuye, Kigali-Ville,iali-Rural and Ruhengeri.

(b) Each préfecture was subdivided into communes.

(c) Each commune was subdivided into secteurs.

(d) Each secteur was subdivided into cellules.

232. The Chamber takes note of the Rwandese admative structure as of between 1
January and 17 July 1994, as well as of the existdaring the relevant period of a
préfecture called “Kigali-Rural”.

D. Paragraph 2.3 of the Indictment (Existence bkt Groups in Rwanda in 1994)

1. Allegations



233. Paragraph 2.3 of the Indictment reads:

During the events referred to in this indictmehg Tutsi, the Hutu and the Twa were
identified as racial or ethnic groups.

234. The Accused admitted that :

Between 1 January 1994 and 17 July [1994], thei,Tihis Hutu and the Twa were
respectively identified as racial or ethnic groups.

2. Findings

235. Accordingly, it has been established for thgppses of this case that at all relevant
times for the indictment the Tutsi, the Hutu anel Thwa were identified as ethnic groups
in Rwanda.

E. Paragraph 2.4 of the Indictment (Existence aié8¥pread or Systematic Attacks in
Rwanda)

236. Paragraph 2.4 of the Indictment reads:

During the events referred to in this indictmehgre were throughout Rwanda
widespread or systematic attacks directed agaiaisilen population on political, ethnic
or racial grounds.

237. The Accused admitted that :

The following state of affairs, among others, obégi in Rwanda between 1 January
1994 and 17 July 1994

(a) there were throughout Rwanda widespread oesyatic attacks against human
beings.

(b) the widespread or systematic attacks were tdideggainst a civilian population on the
following grounds:

(i) political persuasion

(ii) ethnic affiliation

(iii) racial origin

(c) The widespread or systematic attacks as inglicabove, had the following features:
() they had specific objective of exterminationtioé Tutsi.

238. The Chamber takes note of the admission dD#fence.

239. The Chamber has analysed the specific isswedespread or systematic attacks in
Kigali-Rural in the relevant sections below.

F. Paragraph 2.5 of the Indictment (State of Ndefmational Armed Conflict in
Rwanda)

1. Allegations

240. Paragraph 2.5 of the Indictment reads:

During the events referred to in this indictmensgtate of non-international armed

conflict existed in Rwanda. The victims referredrtahis indictment were protected
persons, according to the provisions of Articleoghenon to the Geneva Conventions and
of Additional Protocol II.

241. The Accused admitted that :

During the events referred to in [the ProsecutBesjuest to Admit Facts] , a state of
non-international armed conflict existed in Rwanda.

2. Findings



242. 1tis not in contention by the Parties for plugposes of this case that at all relevant
times for the indictment a state of non-internagicermed conflict existed in Rwanda.
G. Ministerial Position of the Accused and his Resgbility as Minister of the Interim
Government

1. Allegations

243. Numerous paragraphs of the Indictment dedl thi¢ alleged responsibility of the
Accused as Minister of the Interim Government.
2. Findings

244. Itis not in contention that the Accused beedimister of Higher Education and
Scientific Research in the Interim Government an2b May 1994, replacing Dr. Daniel
Nbangura and that he held the office until mid-JL.994.

245. The Chamber notes that no specific evidensdban brought by the Prosecution
with regards to the acts and conduct of the Accaded he became Minister of the
Interim Government.

246. The Prosecution has presented evidence ordjyleed crimes committed by the
Accused before the 25 May 1994.

247. Accordingly the Chamber finds that the Prosenthas not proven its case in
relation with the acts and conduct of the Accusechipacity of Minister of the Interim
Government.

H. Paragraphs 5.24 and 6.44 of the Indictment (Dision of Weapons)
1. Allegations

248. Paragraph 5.24 of the Indictment reads:

Before and during the events referred to in thisatment, some members of the Interim
government, MRND leaders and some soldiers paatiegin the distribution of weapons
to the militiamen and certain carefully selectedmhers of the civilian population with
the intent to exterminate the Tutsi population alghinate its accomplices.

249. Paragraph 6.44 of the Indictment reads:

Interim Government Minister Jean de Dieu Kamuhdmathfamily ties to Gikomero
commune, Kigali-Rural préfecture. During the moottpril 1994 he supervised the
killings in the area. On several occasions he paiypdistributed firearms, grenades and
machetes to civilian militia in Kigali-rural for éhpurpose of “killing all the Tutsi and
fighting the FPR”.

2. Distribution of Weapons at the Homes of the Aetlis Cousins

a. Evidence

250. In this section the Chamber considers theviolig evidence in addition to the
relevant evidence presented in Part I, Section Alidi and K on Impossibility and in
the previous sections of this Part III.

251. Prosecution Witness GEK, a Tutsi woman, festithat her husband, who belongs
to the Hutu ethnic group, was a member of Kamuharfdanily and that Kamuhanda
“usually came to the house to say hello when he]wa his way home just around
Muhazi.” On cross-examination, the Defence attadkedWitness’s identity, attempting



to show that she was not in fact who she claimduktoAfter the Accused in his
testimony acknowledged Witness GEK to be who shiengd to be, the Defence
continued the attack on her credibility by attemgtio show that she was not in
Gikomero during the events about which she gauertesy. The Witness disputed this
proposition. The Witness identified the Accuse€ourt.

252. Prosecution Witness GEK testified that priotite April 1994 events she saw the
Accused about four times. She further testified tha Accused came to visit her
neighbour before the death of the President oReyeublic either on 5 April 1994 or on 6
April 1994. According to the Witness, the Accusedvad on his own in a white pick-up
vehicle, and he was driving himself. The Witness 8 Accused again sometime
between 6 April 1994 and 10 April 1994 when he camonieir residence in Gikomero
and stayed to talk to her husband. She statedlieatvas not in the same room when the
discussion occurred between the Accused and héahdsShe said, “When he [the
Accused] entered the house my husband requestéd goeinside the room, because, at
that time war had erupted, so he asked me to hydelinBut | was not far away and |
could hear what they were saying to each other.”

253. Prosecution Witness GEK testified that theeeewour people in the room with the
Accused and her husband. She identified those pespNgiruwonsanga, Kamanzi,
Karakezi and Ngarambe, who was just a neighbouweg.sahd that these people came
approximately two minutes after the Accused. Skéfied that the Accused told
Kamanzi that the killing had not yet started in @itero commune and went on to say
that “...those who were to assist him to start hadied Tutsi women...” She said that
the Accused went on, saying that he would bringmgent for them to start, and that if
their women were in the way they should first efiate them.

254. Prosecution Witness GEK testified that hebhusd, in response to the Accused,
said that “he would continue to persecute his spausl that he had even married her
against their will.” She said that the meetingddsbetween 20 and 30 minutes.

255. Prosecution Witness GEK, when asked if shevkmeether any weapon or item was
handed over in that room, testified, “When | wentside | was able to see firearms,
grenades, and machetes, which they distributed Whewment outside the house.” She
said that the Accused distributed firearms and @plen inside the house before they went
outside and she saw her husband carrying “fouragles that resembled a hammer, a
hammer, four grenades that looked like hammerse”t8tified that she knew the
grenades, because she had seen them before wheushand was carrying them while
he was a soldier.

256. Prosecution Witness GEK testified, “When Kaanda went outside he went to
Karakezi’'s home, a distance of about between fincetan steps. He distributed to them
[Kamanzi, Karekezi, Njiriwonga and Ngarambe] grezmdnd machetes. He had
distributed, given, distributed a weapon, a guindwsd say, inside our house.” She said
that the Accused distributed the weapons to fosqres, but he left them other weapons
that these four people were to distribute to othéfisen asked how she knew that these
people were supposed to distribute the weaponthrs) the Witness said, “... From
where | was, from where they were, | could seqd [gslat they were saying. He
[Kamuhanda] said to them to distribute those weaomd said that he would return to
assist them.” She testified that the Accused switilie would return to see if they had



started with the killings or that he would retumtkat the killings would start. She said
that she saw what happened to the weapons whekctused returned to arrange for the
killing to start.

257. Prosecution Witness GEK testified that theused distributed the weapons to
Karekezi, Kamanzi, Njiriwonga and Ngarambe. Sh#fied on cross-examination that
Ngiruwonsanga was a well-known Interahamwe and wher\ccused came to
distribute arms Ngiruwonsanga was present. ShetlsaidNgiruwonsanga was present at
all the locations where attacks were carried outn®¥gs GEK testified that she
personally saw Garambe and Ngiruwonsanga cuttingeople at the trade centre.

258. Prosecution Witness GEK testified that theused did not return that day when he
came to distribute the weapons; he went througraeguba because he wanted to see
an accountant named Rubanguka.

259. Defence Witness GPK testified that he knewAtbeused because they were both
born in the same secteur. The Witness stated éhlahéw Kamanzi and Karekezi, and
that he wouldn’t spend two days without going te 8eem. He estimated that the
distance between his residence, near Gikomero tewtee, and theirs was
approximately eighty to one hundred metres. In @ndwa question put to him, the
Witness stated that between 6 April 1994 and 121ApB4 he never saw the Accused at
the residence of Kamanzi or Karakezi. Neither éidbhserve the Accused distributing
weapons. Furthermore, had this happened in hisrxabske would certainly have heard
about it.

260. Defence Witness GPK testified that he met kezbafter the attacks on 12 April
1994, and that Karakezi was armed with a bow arahar He said that Karakezi asked
him to come to a place where he had left his wife lais brother’s wife to check on their
situation. He went with Karakezi to a place callébdobo where the women were. They
were to assure them of the security situation abttiey would not flee and perhaps he
would not be able to find them. He stated that Kezés wife was known as Dorsilla
Mukayiranga and Kamanzi's wife was known as Mukampaka.

261. Defence Witness EM, who was fourteen yearmgdune events in question,
testified that she had stayed with the GEK familyirnlg April 1994. She testified that the
day after the plane crash GEK’s husband took tleeKiliobo cellule to spend night.
During the day they returned to GEK'’s house. FroApiil 1994 until 9 April 1994 they
continued this routine. From 9 April 1994 until April 1994 they stayed in Kibobo
cellule. However, on 12 April there was a “signégifint attack” and GEK’s husband took
them back to his residence. The Witness stated3k#t delivered her baby on the night
of 12 April 1994. The Witness remembered this patér date because it was also the
date of the attack. The Witness stated that withibsg travelled back on 13 April 1994,
she carried for GEK’s child and GEK carried the riewn baby. During this period,

from 9 April to 13 April 1994, the Witness neveft|l6EK’s side, because she was very
tired. The Witness stated that she knew the Accusgdhat the last time she saw him
was in 1993. She stated that she would not halexifto see the Accused if he had come
to the house.

262. Defence Witness Xaviera Mukaminani, the Acdissgounger sister, testified that
the Accused helped his family in many ways, inahgdbuilding a house for them and
paying their bills. He was close to his family amduld often come to visit them in
Gikomero especially since their mother sufferedy&om asthma. When she had a bad



spell, the Accused would take her to hospital igdfiifor treatment. The Witness stated
that when the Accused came to visit, he would be=drin an official vehicle. She never
saw him driving. In so far, as she was the onlyitaduthe family, apart from her mother,
she would have known about any visit of the Accusetthe family house in Gikomero
commune.

263. Defence Witness Xaviera Mukaminani testifieat tKamanzi and Karekezi were her
cousins. She also stated that her house and thesel were next to each other, separated
only by a road. She testified that the last timeAlccused came to Gikomero was during
the Easter holidays in 1994, and that they hadeeh him in Gikomero since. In answer
to a question put to her, she replied that it watsnue that weapons had been distributed
by the Accused at her cousins’ houses, and thah Wieeinterahamwe attacked at
Gikomero they already had their weapons. She #&dedsthat because there were not
many vehicles in Gikomero, everybody knew whenlgale arrived.

264. Defence Witness Xaviera Mukaminani testifieat she did not see the wives of her
cousins Kamanzi and Karekezi the day after theidRress plane was shot down. When
she asked where they were, she was not told. Thee®¥d testified that it was only later
that she found out from Defence Witness EM that Kamhad placed them in a safe
place near Kibobo.

265. Defence Witness Xaviera Mukaminani testifieat the Interahamwe attacked on 12
April 1994, and that she fled to Gasagara and bl elderly mother and an old Tutsi
woman who had sought refuge there.

b. Findings
o Discussion

266. The Defence initially claimed that Prosecutiditness GEK was not the person she
claims to be. However, the Chamber notes that twiged, in his testimony, attested to
knowing the Witness GEK and, in effect, admitteat tshe is the person she claims to be.
The Chamber thus finds that Prosecution Witness @iKthe Accused did in fact know
each other, and that the Defence challenge todeetity is unfounded. In relation to the
Witness GEK'’s testimony that on 5 April 1994 or fri 1994 the Accused drove

himself in a white pick-up to the house of the W#g, the Chamber accepts that the
Witness may have been mistaken about the drivireovehicle.

267. The Defence also claimed that Withess GEKnvaasit the home of her husband
during the period when the meeting would have tgkaoe, nor was she in Gikomero
during the massacres. Defence Witness EM testifiadWitness GEK gave birth to a
baby on 12 April 1994, and that from 9 April 199413 April 1994 Witness GEK was in
Kibobo cellule, and not where she testified to hagen. On 4 February 2002, the
Defence made an oral application to recall Prosecw/itness GEK, and informed the
Chamber of having information to show that Witn€&K was not in Gikomero secteur
during the relevant time period. The Prosecuti@hrdit object to the recall, and the
Chamber granted the Oral Motion. When the Witn@geared before the Chamber on 13
January 2003, the Defence questioned her regaatlegptions made by other Witnesses
that she had not been in Gikomero secteur on 12 2g04.

268. During Witness GEK second appearance befer€ttamber, the Defence failed to
confront her with the new evidence regarding ththlmf her child. Basic fairness



requires that the Defence confront the Witness eitldence that it intends to use to
discredit her credibility.

269. Furthermore, the Chamber notes that Defenteedsd GPK did not confirm Witness
EM'’s account that Witness GEK was expecting a ohiltdad delivered a child on 12
April 1994, when Witness GPK claims to have beeth \wer.

270. The Chamber finds that the testimony of Degeitness EM lacks credibility, and
is not sufficient to impugn the credibility of Pexsution Witness GEK.

271. On the basis of the testimonies of WitnesdeK @1d Xaviera Mukaminani, the
Accused’s sister, the Defence claimed: firstlyt th@ Accused was not in Gikomero
between 6 April 1994 and 10 April 1994; secondhatthe did not meet with his cousins;
and, thirdly, that he did not distribute weapontathomes of his cousins. The Chamber
notes that the testimonies of these two Witnedbasthey did not see the Accused in
Gikomero, does not exclude that he could have Hese, as claimed by Withess GEK.
272. Having considered all the evidence in relatothis event, and having considered
her demeanour in court, the Chamber finds thatderdn Witness GEK is highly
credible.

o Conclusion

273. Accordingly, the Chamber finds that a meetiogurred sometime between 6 April
1994 and 10 April 1994 at the home of one of hissaws in Gikomero. This meeting
involved the Accused, two of his two cousins, aeilahamwe, and a neighbour. The
Chamber finds that at this meeting, the Accusedessed those present and told them
that the killings in Gikomero commune had not yatted and that “those [who] were to
assist him to start had married Tutsi women”. Tleeused told those present that he
would bring “equipment” for them to start, and tifa¢heir women were in the way, they
should first eliminate them. Whilst in his hous@rKanzi received four grenades and a
gun from the Accused. Following the meeting whiobkt place in the house, the group
went a few steps next door to the home of Karakelzg is also a cousin of the Accused.
Whilst there, the Accused gave the others grenadésnachetes, for themselves, and
also additional weapons which they were to distelio others. The Accused told them
that they should distribute those weapons andhtbatould return to assist them. He also
said that he would return to see if they had begarkillings, or so that the killings could
start. The Accused then left, and did not retuat thay.

3. Distribution of Weapons at a Football Field iay@nga Secteur
a. Evidence

274. In this section the Chamber considers theviolig evidence in addition to the
relevant evidence presented in Part I, Section Alii and K on Impossibility and in

the previous sections of this Part III.

275. Prosecution Witness GAB gave testimony thattbcused attended and spoke at an
MRND political rally during August 1993 in Kayangacteur, Gikomero commune.
According to the Witness, the Accused was the Gofddbnour. The Witness testified
that the Accused delivered a speech in which ke Sagt these Tutsis not bother you
because their own fate has been considered byfite@riate authorities. A solution has



been found to the problems that they are raisimgtihis will be conveyed, that solution
will be conveyed to you in the not too distant fetti The Witness testified that someone
who was not a Hutu would not be invited to suchtmes, and if they attended, they
could be wounded or even killed.

276. Prosecution Witness GAB testified that betw2@d and 2:30pm sometime
between 9 April and 11 April 1994 he and his conmpaigs were playing football in
Nyamise cellule, Kayanga secteur, Gikomero commwhen they saw the Accused get
out of a vehicle, accompanied by soldiers. The @d#nstated that the Accused met with
the conseiller of the commune, called RubangukahMat Also present at the meeting
were Nyarugwaya, the Brigadier of the commune,Matiango Thomas, the conseiller.
The Witness stated that “[t]here were Interahaniveee to just -- near where we were
playing soccer and he talked to these people atiteisourse of their discussion, he gave
them the instruments, the means that he had prdrthieen beforehand, that is, means to
defend themselves, as he promised them before.”

277. Prosecution Witness GAB testified that theuserl arrived in a white Hilux vehicle
that he was driving. In cross-examination, the \@&grepeated that the Accused was
driving, and attested that the vehicle arrived ftbm direction of Kigali. He further
testified that there were weapons in the Hilux.gtiged, “Those arms were covered by
plastic material. We were able to observe thesea amty when the plastic was removed
so this [...].”

278. Prosecution Witness GAB testified to hearlmgAccused address the accountant,
Brigadier, conseiller, and bourgmestre who hadamsted. The Accused said,
“Everywhere | went, even in Kigali, the Interahamared CDR have been killing people.
What are you doing? How far have you gone?” Theatant said, “It is true that we
have not started killing these people. All we waoeng at this time is detailing them and
when we get the necessary instruments to accomplistask, ... we shall accomplish
our task and we shall accomplish it appropriateéliheé Witness testified that the Accused
then asked if the people to whom the instrumentishieen entrusted could be counted on
to perform. The accountant replied that they werepbe trained to fulfil that purpose.
279. Prosecution Witness GAB testified that theused selected two Kalashnikovs, two
grenades, and two machetes, which he gave to toeiaiant, who handed these weapons
to the young people. He recalled the names of theseg men who received weapons.
Munyentwari (known as Kapore) was given a gun, 2adire Habineza a grenade.

280. Prosecution Witness GAB testified that the sed was present during the
distribution of the weapons. Before leaving theeagsded group of men, the Accused
said, “l don’t want to hear that any single Tutastescaped you.” Rutaganira [the
bourgmestre of Gikomero] answered the Accused, Wledo all in our power and just

in case the instruments which you have given usadut to be insufficient, we shall
resort to you again.” The Accused responded, “ll stwit for [your] initiative, your
reaction.”

281. The Accused testified that he attended a MRRNIRIcal rally in Kayanga in

October 1992. He stated, however, that he had ipeéad at the last minute, and that he
had not even planned on going to the meeting. Ref®Yitness VPG testified that he
attended a MRND political rally in Kayanga in Sepbeer 1993 or October 1993 with the
Accused. He further stated that the Accused inttedihimself to the crowd but did not
give a speech.



b. Findings
o Discussion

282. After considering the totality of the evidenttee Chamber is not convinced that
Prosecution Witness GAB presented a truthful accotiwhat the Accused said at the
MRND political rally. Considering the dangers, gkel by the Witness, faced by anyone
not of Hutu ethnicity attending such an event, endsidering that the Witness is a Tutsi,
the Chamber is not convinced that the Witness ettemded this rally. Concerning the
testimony of the Witness about the distributiomefpons by the Accused in Kayanga
secteur during April 1994, the Chamber finds itikedly that Prosecution Witness GAB,
a young Tutsi male, would casually have been ptafootball at such time when
tensions between Hutus and Tutsis were high, amdithation was becoming
increasingly perilous for the Tutsi population. Tha might stand around listening to
orders for the massacre of Tutsis, whilst weaposi®Wweing distributed, seems
improbable. The Chamber finds that the testimonirokecution Witness GAB as to the
actions of the Accused is not credible.

o Conclusion

283. On the basis of the evidence, the Chamber miutefnd it established that the
Accused distributed weapons in Myamise cellule,dtaga secteur, Gikomero commune,
as Witness GAB describes.

4. Distribution of Weapons at a Bar in Ntaruka $act

a. Evidence

284. In this section the Chamber considers theviolig evidence in addition to the
relevant evidence presented in Part I, Section Alii and K on Impossibility and in

the previous sections of this Part III.

285. Prosecution Witness GAC testified that onelutyveen 8 April 1994 and 12 April
1994 he was at a bar at Gatanga in Ntaruka se@#wmero commune, owned by a
man called Damien. The Witness saw the Accusedeaimia truck loaded with weapons,
which were covered by a tarpaulin. The Accuseddskman called Daniel where his
Interahamwe forces were. When Daniel indicatedsbate personnel were present and
that others were on their way, the Accused prodacést from which he called out
names. The Accused then personally handed out wegpeluding guns and grenades,
to those who came forward. When asked by the Putsewhether or not he was present
from the beginning to end of the distribution of theapons, the Witness affirmed that he
was.

286. Prosecution Witness GAC testified that theused distributed weapons in other
locations, because “he said so himself”. The Wirstated, “He [the Accused] said he
was going to continue with the distribution of weap in other locations where he had
not done so.”

b. Findings



o Discussion

287. Having considered the testimony of Prosecufiitmess GAC the Chamber finds it
to be improbable that the events would have ocdurré¢he manner described by the
Witness. The Chamber does not find the testimoatlyttie Accused read from a list of
names and distributed weapons in or around théodae credible. Accordingly, the
Chamber cannot rely on this evidence.

o Conclusion

288. The Chamber does not find that the Accusecedam bar at Gatanga in Ntaruka
secteur, Gikomero commune, and distributed weapons.

5. People Heard from Others That the Accused Distied Weapons
a. Evidence

289. In this section the Chamber considers theviolig evidence in addition to the
relevant evidence presented in Part I, Section Alidi and K on Impossibility and in

the previous sections of this Part III.

290. Prosecution Witness GAD testified that whalisé bar, he heard Interahamwe saying
that the Accused had distributed machetes whictbead kept in Kayanga. Prosecution
Witness GET testified that when he conducted aastigation into who was involved in
the killings in Gikomero, the results of his engushowed that the Accused had
distributed weapons.

b. Findings

o Discussion and Conclusion

291. The Chamber finds that the testimonies ofd&natson Witnesses GAD and GET on
the issue of weapons distribution constitute hgeesadence, which in the circumstances
of the present case cannot be relied on for thegser of establishing the Accused’s
involvement in the distribution of weapons.

I. Paragraph 6.44, 6.45 and 6.46 of the Indictnj@itomero and Gishaka Massacres)
1. Allegations

292. Paragraph 6.44 of the Indictment reads:

Interim Government Minister Jean de Dieu Kamuhamathfamily ties to Gikomero
commune, Kigali-Rural préfecture. During the moattpril 1994 he supervised the
killings in the area. On several occasions he pai$pdistributed firearms, grenades and
machetes to civilian militia in Kigali-rural for éhpurpose of “killing all the Tutsi and
fighting the FPR”.

293. Paragraph 6.45 of the Indictment reads:

Furthermore, Jean de Dieu Kamuhanda personallgttadks of soldiers and
Interahamwe against Tutsi refugees in Kigali-Rpréfecture, notably on or about April
12th at the Parish Church and adjoining schooliko@ero. On that occasion Jean de
Dieu Kamuhanda arrived at the school with a grougoptdiers and Interahamwe armed



with firearms and grenades. He directed the militia the courtyard of the school
Compound and gave them the order to attack. Thigessland Interahamwe attacked the
refugees. Several thousand persons were killed.

294. Paragraph 6.46 of the Indictment reads:

During the attack on the school in Gikomero thétraiklso selected women from among
the refugees, carried them away and raped themebkilbng them.

295. In its closing brief, the Prosecution alleties:

Between the period of 8 and 20 April 1994, by litsand omissions in the wider
Gikomero area and more particularly at the Gikonmgnatestant and Gishaka Catholic
Parish Churches and schools respectively, the A&ccasted and engaged in activities
that make him guilty of all the extant charged nifes. On 12 April, the Accused a very
powerful MRND man went to the Gikomero Parish Chusad school where he
condoned the shooting of an elderly Tutsi who wsgiag to intervene and ordered the
massacres of the refugees at the place. It isrtbs=Bution case that he did the same as
the Gishaka Catholic Parish and school.

296. In its closing brief, the Defence submits ihdbes not dispute that there were
massacres on 12 April 1994 at the Parish of Gikomeather the Defence strictly denies
the involvement of the Accused in any capacity. Abeused testified that from 6 April
1994 he never went to his birthplace of Gikomenmewne and that he was in Kigali
throughout this time until he, his family membensl dis neighbours went to Gitarama
on 18 April 1994,

2. Massacre at the Gikomero Parish Compound
a. Prosecution Evidence
o Presence of the Accused in Gikomero Commune okpti? 1994

Prosecution Witness GEB

297. Prosecution Witness GEB, a Tutsi, testifieat tiefore the war, he knew the
Accused because they came from neighbouring secténe Witness testified that he
had known the Accused for about three years be&prid 1994. The Witness
remembered the day the Accused introduced histaifés family in Gikomero , which
was the last time that they saw each other. Lhtetestified that the last time he saw the
Accused was at the opening of Kayanga Health Cehlbre Witness could not tell the
Court the date of the opening ceremony of the Kggatiealth Centre. On cross-
examination, the Defence asserted that the Acccmald not have been at the opening
ceremony that was held in 1991 because the Acouasdn Butare and had stayed there
for two years without going to Gikomero. The Witsédentified the Accused in Court.
298. Prosecution Witness GEB testified that hedliveGicaca secteur. He testified that
he was baptised in Gikomero Parish in 1985. Héfiesthat on 7 April 1994 he was at
home with his wife when he heard about the deathePresident. The Witness testified
that “the Hutu decided to kill the Tutsi at thaimgan time” and that from that moment
he and the others went to the bush and neighbotoregt. He testified that he left his
place of hiding on 12 April 1994.



299. The Witness testified that when he returnedhfthe bush, he learnt that refugees
were gathered at Gikomero. He and three otherselyaRuhindura, Munyensanga, and a
man from Rubungo, joined the refugees at Gikomenbjeft their wives and children at
Gahini Centre for safety reasons. He further testithat they believed that no one would
dare to attack the place of worship, and that ig thley went to Gikomero Parish.

300. He testified that on his way to Gikomero Hgr&t Kagikomero, he saw the Accused
on board a pick-up together with two others sitimghe front of the vehicle. The people
in the back were singing songs which are knowmterahamwe. He testified that the
Accused was sitting in the middle of the front s&fahe pick-up. The Witness testified
that there were about 20 people in the back opitieup and that some were wearing
Kitenge material, others trousers, and some mylianiforms. The Witness added that
some of the people in the back of the pick-up veareying weapons, and that about five
of them were carrying Kalashnikov guns. The Witrtessified that when the vehicle
passed him he was a kilometre and a half from Géwonfarish. The car was coming
from behind the refugees in the direction of Gikoonegnd the distance between him and
the vehicle was “just a step away”. He testifiedt titney did not go further than the place
where the vehicle passed them, and waited to saetivd Interahamwe were going to
do.

301. Prosecution Witness GEB testified that thearthgunshot noise coming from the
Gikomero Parish, “salvos from several guns andaitiena lot of noise”, approximately 30
minutes after the vehicle passed them. He testifiatithey immediately returned to the
Gahini Centre where they had left their wives anitblcen.

302. Prosecution Witness GEB testified that at mdo&t00pm or 6:30pm, Tutsi survivors
from Gikomero Parish arrived at the Gahini Cerifilee wounded told them that it was
the “Interahamwe that Kamuhanda had brought frogaKthat had shot them.” The
Witness testified that Aciel, a Hutu communal pefian of Gikomero commune, met the
Witness and others at the Gahini Centre the saew®my. He testified that Aciel

informed the people that they had to go and olweapons at the commune. The
Witness explained that from the Gahini Centre tvepnt beyond Giti, in Byumba
préfecture, to a place called Rutare for safety.

Prosecution Witness GEU

303. Prosecution Witness GEU identified himsel&daitsi. The Witness indicated that
he lived on the banks of Lake Muhazi in April 199 testified that while at home at
around 5:00am on 7 April 1994, he learnt aboutébeth of President Habyarimana on
an international radio station. He felt that theésisiwere going to be killed because they
had been killed prior to 1994, and because there veadblocks set up to stop Tutsis,
even before 1994. He testified that some peoplgpgsared at roadblocks because they
were Tutsis, Inyenzi. The Witness explained thayénzi” was used by supporters of the
Habyarimana government to designate those attaékivenda at that time. He stated
that Inyenzi literally meant “insect”, but figuraély meant “the Tutsi.” The Witness
stated that Inyenzi meant Inkotanyi. It meant &bl utsis were Inyenzi or traitors, and
the word was “pejorative, despising, negative.”

304. Prosecution Witness GEU testified that on 814994, he saw many refugees in
flight, coming from Bicumbi, Kabuga, and Mbandaaying that Interahamwe were
killing Tutsi in that area. The Witness explainkdttinterahamwe usually meant the



youth of the MRND party who had undergone militaaining, but subsequently the
word was used for the entire youth wing of thatypaecause they behaved like
Interahamwe. The Witness testified that the Intenale were Hutus whereas the
refugees were all Tutsis. On 8 April he was senhé&Gicaca trading centre to determine
whether members of his extended family were ambagefugees. He testified that he
found only the conseiller telling people to go béakheir homes and organise the
rounds.

305. Prosecution Witness GEU testified that on p2lA 994 his parents sent him again
to the Gicaca trading centre to obtain new inforomatHe testified that refugees were
scattered all over the Gicaca Trading Centre.dsedl session cross-examination, he
confirmed that he was aware of a large influx éfigees from Gikomero on 12 April
1994 and that it was impossible to know from Kibatsat was going on in Gikomero
because of the distance between the two locations.

306. Prosecution Witness GEU testified that whédenas at Gicaca on 12 April 1994, at
almost 1:00pm, a white-coloured vehicle arrivecbpgte approached it and shouted:
“That is Kamuhanda, that is Kamuhanda who hasedrivlhe Witness testified that the
vehicle looked like the vehicles used by non-gowegntal organisations or the United
Nations, like a Land Cruiser. The vehicle had éimtitive mark, black or blue in colour,
which said MINUAR. The Witness testified that thankiwas on adhesive paper, pasted
on the side of the vehicle with letters fadingv#ts also possible that the same mark was
on the roof of the vehicle. The Witness testifiedttKamuhanda was with his driver.
Some people spoke with Kamuhanda for not more titw@® minutes. The Witness
indicated that the distance between himself angéople who spoke with Kamuhanda
was equivalent to the distance between himselfta@dudges’ bench. The Witness
testified that he did not hear clearly what wasl ¥mcause there was a crowd.

307. Witness GEU testified that those who had spakigh Kamuhanda told them,
“Kamuhanda has just confirmed the fact that thesiSutad to die.” The information was
conveyed immediately after the conversation witlmkiaanda and Kamuhanda himself
must have heard what the people were saying. Theegd4 testified that the vehicle
departed in the direction of the Gikomero sect&bere is only one road and that road
leads to the Gikomero secteur. The Witness hadrmegeKamuhanda personally, but he
had heard mention of him in his secteur becauseasean influential person whose name
was familiar. The Witness testified that after Kdranda'’s visit, the population’s attitude
changed because someone influential had saidlthhed utsis had to die. All the Hutus
started to get ready to carry out killings. The M#gs heard some Hutus saying they
would start sharpening their knives now that theglarstood who the target was.

308. Witness GEU testified that he used a side fpateturn home from the Gicaca
Trading Centre because he was afraid of the danQerthe way, he heard grenade
explosions and gunshots from the direction of Gikom The Witness estimated that he
heard the sounds when he was halfway between Gigading Centre and his parents’
house. He did not recall how long it took him td geme.

309. Witness GEU stated that in the evening, sdntieearefugees told him that
Kamuhanda had ordered that Tutsis be killed anddistdbuted weapons to the Hutus,
including grenades and guns. Kamuhanda distribwespons in a Gikomero secteur
location where there was a Protestant Church,nagpyi school and many refugees. On
cross-examination, the Witness stated that he gtatat that the weapons distribution



took place after he saw Kamuhanda in Gicaca.

310. Witness GEU testified that a certain commuadiceman, Sibomana Aseal
[phonetic], travelled virtually everywhere tellitige Hutus to embark on the killings,
saying that even Kamuhanda had said that Tutsischdiet, and that no mistake should
be made with regard to the target. The policemahtbase things in public at the
location where the Witness lived.

311. Witness GEU testified that on 13 April 1994skexrted seeing houses belonging to
Tutsis being burnt. He and other refugees ran awéhe direction of the préfecture of
Byumba because killings had not yet started thEne. Witness stated that they crossed
Lake Muhazi, where Hutu canoe men raised theisfeoetaking people across the lake
100 to 150 per cent. He thought the canoe mentedgeople across the lake initially
because they were not properly informed of theasibn; as they later started killing
instead.

Prosecution Witness GEK

312. The Chamber recalls that in Section H theenad of Prosecution Witness GEK, a
Tutsi married to a member of Kamuhanda’s familyswacussed extensively and that
the Chamber found this Witness credible as to her gnowledge of the Accused.

313. The Chamber recalls that Prosecution Witndds @stified that her husband was a
member of Kamuhanda’s family, and that she saw Kemnda about four times prior to
the April 1994 events. On 10 April 1994, her husbasked her to hide inside a room
when Kamuhanda came to their residence and stayatktto her husband. The Witness
testified that she was not far away, and could deat they were saying to each other.
Kamuhanda told her husband that the killings hadyabstarted in the Gikomero
commune and that those who were to assist themrmlaaded Tutsi women. She testified
that Kamuhanda indicated that he would bring eqeipnfior them to start and if their
Tutsi women were obstacles “they should, firsthetate them”. She testified that the
Accused said that he would return to see if theystarted with the killings or that he
would return so that the killings would start. Siaed that she saw what happened with
the weapons when the Accused returned to arramgkddilling to start.

314. The Chamber further recalls that Prosecutitné®’s GEK testified that
Kamuhanda came to the house of a neighbour togeriam the killings to start between
10 and 14 April 1994 at the primary school. Kamwdaparked his vehicl, which was
followed by another vehicle, a blue Daihatsu caigya large number of people. The
Witness explained that in the second vehicle soaople were carrying machetes, clubs,
and guns, but not everyone was armed, and thapaaotsieither wore ordinary clothes or
the Interahamwe uniform. The vehicle came fromdinection of Kigali. On leaving,
Kamuhanda entered his vehicle and went towardprih@ary school where there were
large numbers of refugees. The Witness testifiatigshe heard gunshots and noise for
between 20 and 40 minutes after Kamuhanda leferAffte gunshots ceased, they were
frightened, and could hear the vehicles’ enginascbuld not see them as they left. The
Witness testified that she could see wounded d@nlfleeing towards them and a young
girl whose legs were amputated sought refuge i Hueise.

315. Prosecution Witness GEK testified that thragsdafter the shootings which
occurred between 10 and 14 April 1994, when theréftamwe from Rubungo commune
came after them, she and relatives headed for IGibbhere, they found bodies in the
school. The Witness estimated the number of batiésur to five thousand. The



Witness went to Kibobo with a relative and Defelidéness EM, her house-help. In
further cross-examination, she denied that thegestat Kibobo from 9 to 13 April 1994,
as the Defence alleged Drocella and Defence WitBbtbhad stated. She testified that
they went to Kibobo because they were afraid afdpéilled, but they came back quickly
because their Hutu husbands ensured their sectinitygh they were Tutsis. She denied
the allegation by the Defence that she spent thiat mit Kibobo in Kayumba'’s house. She
testified in re-examination that she also travete&ibobo with her servant and one
child. The Witness testified in re-examination tBadvcella and her sisters were Tutsi and
that Defence Witness EM was Hutu.

o Presence of the Accused at Gikomero Parish Contpon 12 April 1994 and the
Attack

Prosecution Witness GAF

316. Prosecution Witness GAF, a Tutsi, testifieat tie knew the Accused when the
Accused was a student at the IPN. He also knewtlesased from when he started
working and met him on several occasions both wherAccused became involved in
politics, and when he was the Director GenerahatMinistry of Higher and Scientific
Research. The Witness met the Accused at the imatigs of the commune office in
1991 and of the Kayanga Health Centre in 1992.\WWiaess added that the Accused
was very well known in his area and was known tabery influential politician and an
influential member of the MRND party from the Gikern area. In cross-examination,
the Witness testified that he made a mistake irdtties. He testified that he saw the
Accused at the inauguration of the commune offic&ikomero in 1987, at the Kayanga
Health Centre in 1991, and when the Accused atteMRRND meetings in 1992. The
Witness testified that the opening of the commuffieeowas a long time ago. When the
Defence suggested that the opening was in 198&Vitmess testified that he thought it
was in 1987. The Witness testified that Kamuhands tianked for what he had done
and given the position of Minister in May 1994. TWiness identified the Accused in
court.

317. Prosecution Witness GAF testified that Tutemmers of his family took refuge in
his house on 7 April 1994 between 5:00 and 6:00pentestified that he and his family
members hid in the forests around the houses.cAinak 5:00am on 8 April 1994, they
left their hiding places, went back to their houaed saw the massive arrival of refugees,
mostly Tutsis, from Kabuga and Ndera regions. @nstime day, 8 April 1994, they
decided to follow the refugees to Gikomero Hillétiger with their cattle. The Witness
went back home and on nearing his house on 9 Ap8#, he found a Hutu police
officer, armed with a rifle, telling the Hutus rtotflee as only the Tutsis were being
sought.

318. Prosecution Witness GAF testified that on 9ilA®94 he suggested to his family
that they take refuge at the Gikomero Parish. Iténle wife and family with his relative,
Gakwene Antoine, for safekeeping. However, his \aiied some other persons sought
refuge at Gakwene’s son’s house nearby because\ege too many people in
Gakwene’s house. The Witness did not go back té&tkemero Parish that night. In the
morning after 10 April 1994, after spending thehtigt Rutabingwa’s house, he went to
the Parish to check on the situation because ties erothers were there. There was
peace in Gikomero Parish. When the Witness ar@ate¢de Parish, they milked a cow



and he took the milk to his children and their neotivho had stayed at Gakwene’s
house. On the following day, 11 April 1994, he Rititabingwa’s house to go back to his
house and take some food for his family. The Wangent back to the household of
Rutabingwa that evening and returned later to #HresP where he spent the night with
other people. While at the Parish, at approximatépO0pm, they listened to Radio
Muhabura. While they were listening, Pastor Nkuea@dparles, who was in charge of the
Parish, arrived and shouted “[...] Now that | haweegi you shelter, you are listening to
the radio of the Inyenzi which means that you yelwes are Inyenzi.” They switched off
the radio on the Pastor’s orders.

319. Prosecution Witness GAF testified that he ébHotus and Tutsis at the Parish. A
small market had been set up there to enable thgees to get food supplies. Although
Hutus were among the refugees, the Hutus who wehe anarket were natives of the
area conducting business. The Witness remaindge &drish the following day [12 April
1994] when they milked the cows, and that he hadke supplies to the children and
their mother. He testified that he took his bicyideéhe Centre where his store was
located to get some beans. When the Witness retuonthe Parish between 2:00pm and
3:00pm he heard noisy vehicles and that there w@ns all around the courtyard. The
Witness testified that he wanted to take a few caway but he was not allowed by
Pastor Nkuranga. The Witness accepted Pastor Nga'sastatement that they should
wait to find out the purpose of those who were cani

320. Prosecution Witness GAF testified that he fsaw vehicles arrive from the upper
side of the Parish. The leading vehicle had itslhglats turned on. As the vehicles were
moving directly at him, he moved away and stoodhayside of the Church. The first
vehicle was a white Pajero and the second a whitex ldick-up truck, with UN

markings. The third vehicle was also a white Hipiek-up and the fourth a Daihatsu, but
the Witness could not recall the colour, thougmmaty have been blue. The vehicles
stopped and the Witness was approximately 15 tm&@rs from the line of parked
vehicles, though some were only 10 meters away.Diikatsu vehicle was full of
Interahamwe, wearing all kinds of attire and cargytlubs, grenades, guns and machetes.
The Witness saw the Accused come out from the leetith UN markings, but could

not recall what the Accused was wearing.

321. Prosecution Witness GAF testified that whenviBhicles came to a stop, they shot
at Augustin Bucundura, Pastor Nkuranga’s assistém, fell to the ground. He could not
tell who shot at Bucundura, but that it was thegbeevho came with the Accused, a
soldier disguised as an Interahamwe. The vehickestithin motion when Bucundura, a
Tutsi, was killed. Bucundura was standing nextdstBr Nkuranga, a Hutu, when he was
shot because they had come out from the househtrg&astor Nkuranga was not shot.
322. Prosecution Witness GAF testified that Kamualaastepped down from the vehicle,
raised his hands and spoke to those who came withparticularly the Interahamwe.
Kamuhanda was accompanied by Interahamwe, a weditosdesignate members of the
MRND. However, even the inhabitants of the regiuat killed were called Interahamwe,
and the word Interahamwe came to mean anybody att@ipated in the killings.
Kamuhanda spoke in Kinyarwanda to those who wetie lwim, particularly the
Interahamwe, and said “Mukore”, which means, “wotkamuhanda, as he came with
killers and was their leader, used this word tbttedm that they should begin the killings.
The killings started after he pronounced that waord all but one of the vehicles left.



Kamuhanda was not armed when he got out of theKeanuhanda incited the people to
start the killing and the young people who he haight with him started killing on his
order. Kamuhanda was only there briefly; approxetyabne or two minutes before
leaving. Kamuhanda was not present when the kdlstgrted. When Kamuhanda spoke,
there were a lot of gunshots following which mdst tattle dispersed. Other cattle were
shot in the courtyard and one of the vehicles edraway the beef.

323. Prosecution Witness GAF testified that nothiagpened before Kamuhanda’s
arrival. Before Kamuhanda'’s arrival, there wereifles, grenades, guns, machetes or
Rwandan clubs. Kamuhanda brought instruments tdllige to people without any.
When the Accused left, others stayed behind amtedtéilling, including some
communal police officers. The killers used riflgggnades, machetes, Rwandan clubs
and even spears. The killers were composed ofdinéenwe and Hutus, but the Witness
could not tell whether there were no Tutsi polificers. Among the police officers, he
recognized Karezi, who lived in Gikomero. Also meswere Ngarimbe and John
Ntawuruhinga, reservists from Gikomero, a brigatlgarwaya, and another police
officer by the name of Asiel whose first name he ot know.

324. Prosecution Witness GAF testified that he t@fkge in a sorghum field and ran
away during the night. From that location, he cadd people being killed in the
Compound, but not the killers in the classrooms Witness testified that the number of
people killed that day at the Parish was approxigaine thousand. The Witness was
shown photographs from Prosecution Exhibit P2 amdtpd out the area to the court.
The Witness was also shown a video to clarify wigahad identified from the
photographs.

Prosecution Witness GES

325. Prosecution Witness GES testified that as fimm Rubungo commune, which
borders Gikomero, and that he knew Kamuhanda @sahihtellectual, as did most
people from that area. Witness GES worked as dsgwant in the Department of Public
Works in the Bridges and Roads Division. He testifihat during a period of
approximately three years from 1990 to 1994, Kamdhavas Director of Higher
Education, a senior post in the civil service, #rat Kamuhanda was well known in the
civil service. The Witness testified that, becahiseoffice was across the road from
Kamuhanda'’s office, he often saw Kamuhanda befodesdter work, and during breaks.
The Witness testified that the IRST was a divisibthe Registry of Higher Education
and Scientific Research, where Kamuhanda was emgldyhe Defence suggested that
Kamuhanda was at the IRST for two years from 1990992, contrary to the Witness’
testimony. The Witness clarified that he did na¢xelose account of Kamuhanda’'s
whereabouts and it was possible that Kamuhanda eveatmission between 1990 and
1994. The Witness had the opportunity to see Kamddat several Umugundas and
animations that included personnel from several service divisions. When the
Defence suggested that the different divisionhefdvil service conducted separate
Umugandas and animations, the Witness respondeddheetimes different divisions
conducted joint gatherings. In cross-examinatiba,Witness maintained that his offices
were in the building across the street from Kamualagnoffices housed at the Kacyiru
complex, though the offices may not have actuabetl each other. The Witness
identified Kamuhanda in court.



326. Prosecution Witness GES testified that heffieoh his home in Kigali on 8 April
1994 after the Hutus had begun killing the Tuter¢h He fled to the North via Karagari
and Rutare, in Byumba préfecture, and arrived ko@iero Protestant Church on the
evening of 11 April 1994.

327. Prosecution Witness GES testified that helsamuhanda arrive at Gikomero
Parish on the morning of 12 April 1994. Kamuhand#&ed in the passenger seat of a
single-cab truck with approximately ten armed nrethe back of the truck. Witness
GES recognised Kamuhanda as the latter got oteatrtick to speak with the pastor of
the Parish, Pastor Nkuranga, approximately fiftgyreseaway. During this conversation,
the truck backed into a parking place and armed go¢out of the truck. In response to a
guestion from the Bench as to whether or not the wigo arrived in the truck with
Kamuhanda were wearing uniforms, the Witness tedtthat he only remembered that
they wore hats covered with grass and branchesobs-examination, the Witness
testified that the investigators erred in writihgt Kamuhanda had arrived at 10:00am
whereas the Witness testified that he told theshgators that some Hutus had arrived at
approximately 10:00am to loot the Tutsi refugees.nihintained that Kamuhanda
arrived at the Parish sometime between 12:00pn220@pm.

328. Prosecution Witness GES testified that afppreximately ten minutes, the armed
men began to kill refugees who had taken refugeikomero Parish, starting with a man
named Bucundura. The Witness testified that Buctmdias killed by a person who
came with Kamuhanda while Kamuhanda was still there

329. Prosecution Witness GES testified that tHenlgs continued in Gikomero, forcing
him to flee once again, across the river to Githowune and then across Lake Muhazi.
Prosecution Witness GAA

330. Prosecution Witness GAA, a Tutsi, first metii{dnanda when Kamuhanda’s sister
Mukabandora was married to Vincent Ngirumpatselmed in Mbandazi, about five
hundred metres from where he lived. Kamuhanda teeltbandazi to take gifts to his
sister on the birth of her first child and the Véitis was present during this ceremony,
although he was not officially invited. Witness GAAt outside the house for about one
hour and saw Kamuhanda for a short while. The §griarther testified that he saw
Kamuhanda again when he had gone to Mbandazi tohisisister. The Witness
identified Vincent Ngirumpatse from a photograpketaat the Accused’s sister’s
funeral. During both occasions, he never spokadowas he introduced to Kamuhanda
but someone showed him who Kamuhanda was. The S¥itdentified the Accused in
Court, and the Court noted that the Witness haogrsed the Accused.

331. Prosecution Witness GAA testified that, winilé/bandazi, he was told that he was
being sought because he was a Tutsi and becauspriesented the PL Party. He stayed
in Mbandazi on 7 and 8 April 1994 and went to Kabog 9 April 1994. The Witness

did not stay in Kabuga but went back to Mbandadi @Gicaca on the same day. He spent
the night in Gicaca and went to Gikomero on 10 AK®B4. The Witness knew Pastor
Nkuranga, who was of Hutu origin. On 10 April 19894e Pastor told him that it was safe
in Gikomero. In Gikomero, the Witness could seedeswon fire in Mbandazi. Witness
GAA felt unsafe in Gikomero where there were peayt® knew him and because he
saw Interahamwe at roadblocks; so he left and teeKibara. Nevertheless, he returned
to Gikomero on 12 April 1994 because about thiftitie family members where there.



The Witness testified that he saw Interahamwe wgarniforms at Gikomero on 10
April 1994, but they were not carrying weapons, Hrel/ were only at the roadblocks.
332. Prosecution Witness GAA testified that on 1RilA1994 at Gikomero Parish, there
were about six thousand refugees and livestodkdrcourtyard of the Protestant Parish.
Local Hutus came to the Church to sell goods taefiggees. The Witness did not
recognise photographs 4, 6 and 8 in Prosecutioibixh The Witness testified to
having seen a white pick-up truck bearing the ilstteJN” on its side arrive at Gikomero.
There were about ten people who came from theofe&e vehicle including soldiers,
Interahamwe and communal policemen. All of thesgpfewore their respective
uniforms and carried weapons such as rifles, csdgr@dl knives. He further testified that
another vehicle arrived from which Kamuhanda akghtaising his hands as if greeting
the people. The Witness indicated that he wastlessone hundred metres away from
Kamuhanda. He testified that there was a stampéee whe two vehicles arrived and
people were being shot at. The Witness initialtifeed that the shooting had started
when the first vehicle arrived, and that as sooheasaw the second vehicle arrive, he
left.

333. Prosecution Witness GAA testified that PaBtikuranga, accompanied by
Bucundura, came out of his house and shouted, ‘Pastor Nkuranga, do not shoot at
me.” The Witness testified that at that moment, oithe soldiers shot and killed
Bucundura and afterwards they shot three otherdutdeer testified that Bucundura was
shot when the two vehicles were there. The Witdessot mention Bucundura’s
shooting in his statement of 6 July 1999.

334. Prosecution Witness GAA testified that in Kéiawda'’s presence, Hutus shouted,
“Get to work Kamuhanda is here now.” The Witnestified that Kamuhanda went back
into his vehicle and left while Hutus continuedsteot Tutsis. The Witness further
testified that Kamuhanda was present during thiksegls but he did not stop the soldiers
from shooting. The Witness’s family members tolchhihat the shooting continued for
four to five hours, and after he returned fromexié estimated the number of people
killed at approximately three thousand.

Prosecution Witness GEE

335. Prosecution Witness GEE, a Tutsi, testified the day after he heard on RTLM
Radio that the President’s plane had been shot doutei refugees went to his house,
and Interahamwe attacked and killed those refugéesurvived and fled to Gikomero
commune on 7 April 1994. On the way he met appraxety one hundred Tutsi refugees
coming from the Kabuga Region. The Witness teslifieat he and the refugees were
detained by Interahamwe, who took their belongenys then released them. They went
to Burunga to a place known as “Je t'aime” whemedtrwe secteur Office is located. At
Jurwe, they saw a white “taxi,” coming towards thana they ran to Samutuha because
the people in the vehicle were distributing macheted other tools used to kill Tutsis.
The Witness explained that he did not talk aboisttdxi to the investigators in the
statement of 28 February 2000 because he coulexpdin every detail. The Witness
testified that from Samutuha he went to Cyabataare he spent two days until the
Interahamwe drove him and the refugees out to @icHeey spent a night in Gicaca and
the next morning the Interahamwe attacked thenmaayai they ran to Gikomero secteur



in Gikomero commune. He further testified that betg Gikomero at 10:00am on or
about 11 April 1994.

336. Prosecution Witness GEE testified that he kRastor Nkuranga. He further
testified that there were approximately 400 peapkbe classrooms of the Gikomero
Parish Compound. The Witness spent the night &gdrll 1994 in Gikomero with other
refugees. He did not recognise any of the buildingeke Compound from the
photographs shown to him in Court.

337. Prosecution Witness GEE testified that betw&@@pm and 3:00pm on 12 April
1994, while they were attacked by Interahamwe gedg exclaimed, “We’re going to be
killed. Kamuhanda is coming.” The Witness was stagdh front of a classroom when
he saw vehicles arrive. Kamuhanda arrived firsg:@@pm, with soldiers and communal
policemen in a white pick-up truck. This was thstftime the Witness saw Kamuhanda.
After the arrival of Kamuhanda, two other vehiciesved and stopped to let
Interahamwe and soldiers alight. When Kamuhandeealr Pastor Nkuranga was with
an old man named Bucundura.

338. Prosecution Witness GEE testified that a patian shot at Bucundura, who died on
the spot. He was able to see the shooting fromevherstood, despite the crowd of
refugees and the cattle. The refugees then flduetolassrooms where they were shot at,
flushed out, and ordered to lie down.

339. Prosecution Witness GEE testified that inpgtesence of those who were with him,
Kamuhanda called upon the Hutus to carry out tteelatand to stay up all night. The
Witness survived and lay among the dead until 410Qae next day], when another
attack was launched by the Hutus who were guaiti@gite. He escaped to a sorghum
field and later fled to Lake Muhazi. According teetDefence, in his statement, the
Witness declared that he hid in the sorghum fiaftks the attack, at 5:00pm on 12 April
1994, and not at 4:00am [the next day] as he iedtih Court. The Witness explained
that because, he had not seen Kamuhanda therd hetdhink this information to be
important to the investigators. In cross-examimgttbhe Witness was asked why he had
not mentioned in his statement that Kamuhanda eddris 4:00am attack. He testified
that it was an omission on his part and that hédcoat explain everything. Witness GEE
did not see Kamuhanda leave the area because Hgimgaen top of dead bodies
pretending to be dead.

Prosecution Witness GEA

340. Prosecution Witness GEA, a Tutsi, testifieat tn Wednesday, 6 April 1994, when
he was at home, he heard an explosion and sawlat bght between 7:00pm and
8:00pm. He then left his house and went towardsodre. He testified that he hid as of
the night of 6 April, without his wife and his lod@nes. He did this because of his
experience in the 1963 war, when only Tutsi merevidied, and women and children
were spared. On Friday, two days after Habyarinsapkne was shot down, he went to
his neighbour, an elderly woman. However, whenave three Hutus armed with bows
and arrows, machetes and grenades, he soughtrsheltbanana plantation. The three
men looted his house and killed two people he biidHere. The Witness testified that,
following this incident, on Friday, 8 April 1994eHheft and hid in Cgishure in Rubungo
commune, Jurwe secteur. Here he found more thae thousand Tutsi refugees from



various localities. The Witness testified that éhesere attacks every night carried out by
the population and the Interahamwe. Reinforcemeantse from the communal police
and the military, who also killed.

341. Prosecution Witness GEA testified that he bdddr Gikomero, arriving on
Monday, 11 April 1994, at the Gikomero Parish. t4e hever been to that Church
before, and has never returned. The Witness tstifiat there were many refugees with
their cattle at the Church. He testified that h& sathing when he arrived in Gikomero
on 11 April 1994 because he was tired, wounded uacdrtain as to whether the place
was safe or not.

342. Prosecution Witness GEA testified that the afégr his arrival [12 April 1994], the
refugees were attacked by Interahamwe, policemehsaldiers, who had arrived in a
white pick-up with the letters “UN” on the side. ¢noss-examination, the Defence
indicated that the Witness had made no mentiohefrtitials “UN” in his statement. The
Witness explained that during the interview he italinnecessary to mention the initials
because he was not directly asked this informaiitwe. Witness testified that the white
pick-up carried many people and that, upon itsyatrKamuhanda alighted from the
front cabin and went towards the Pastor’'s house.vEhicle was parked near the
Church. Prior to the massacre, Witness GEA dicknotv the Accused. The Witness was
told this man was Kamuhanda by a boy, a nativeikbi@ero. Others with him shouted,
“Kamuhanda has just arrived, our lives will no lenfpe peaceful and safe.” In response
to a question from the Bench, the Witness testifieed those who recognised Kamuhanda
knew him as a killer. The Witness further testiftedt upon arriving in the white pick-
up, Kamuhanda talked to Pastor Nkuranga. The Wateagl that Nkuranga connived
with Kamuhanda, because he prevented the refugeaddéaving the Compound, by
reassuring their safety. In cross-examination\imess testified that on 12 April 1994
the Pastor took pity on the refugees before theadof the assailants, and held a
meeting to persuade them not to run away on. Heamaqa that the Pastor stood in the
middle of the crowd, in the courtyard, and talkedHhe people. The Witness testified that
he personally heard the Pastor speak, and thaté¢leéing’'s sole purpose was to prevent
the refugees from fleeing. He said that the Pastgrhasised “security and safety.” In
cross-examination, the Witness testified that, ugmival of the assailants, the Pastor no
longer took pity on the refugees. The Witnessfiedtthat people, who had remained
behind at Jurwe, joined the refugees on 12 Aprigriming them of an imminent attack
343. Prosecution Witness GEA testified that atberdonversation between Kamuhanda
and Pastor Nkuranga, an old man, named Bucundasashot. He witnessed this
incident from a small eucalyptus bush where hem@isg on the veranda. The people
who were in the pick-up then rushed towards thegeés and started slashing and
shooting them.

344. Prosecution Witness GEA testified that thacktstarted between 1:00pm and
2:00pm. Another vehicle came to load military, hateamwe, and policemen. He testified
that two vehicles came after the first vehicle aftdr Nkuranga and Kamuhanda had
concluded their conversation. The Witness testified he paid attention to the
identification marks on the first vehicle, but ot the others. He testified that this was
because he thought the first vehicle was some arglvehicle until he saw that there
were the policemen and Interahamwe who had shotaat Gishure. The Witness
confirmed that one of the vehicles was from Rubucgomune. The Witness testified



that when they started shooting, Kamuhanda tookeétiscle and left. He testified that
those who had arrived in the second vehicle eredrttiose trying to flee, and used rifles,
grenades, and traditional weapons. He testifietittigy shot for a long time because they
chased the refugees to the surroundings of Gahini.

345. Prosecution Witness GEA testified that he @¢mat say how many people had died
at that location, because “that day there were wegy.” He testified that Pastor
Nkuranga even chased the survivors from his owidease. The Witness managed to
flee through the lower part of the Church whendbksailants started shooting at people.
From there, he said that he headed for Kibobo, @&hertook refuge at Gahini in
Gikomero. When asked to identify the photographgaioed in Prosecution Exhibit 2,
the Witness could not recognise the building intpgeaph No. 4 or the building in
Photograph No. 8 The Witness testified that hendidexpect to be asked to identify
buildings, but only to comment on the events ttzat bccurred.

Prosecution Witness GEC

346. Prosecution Witness GEC, a Tutsi, sought eefagsikomero School on 11 April
1994 where there were about three thousand refu§eesarrived at 5:00pm and this was
her first time there.

347. Prosecution Witness GEC testified that thezeewefugees in each classroom and
about fifty people in her room. There were also yneaws and sheep in the Compound.
On 12 April 1994, at noon, she and other refugeftsd escape to Igasagara, but a
policeman shot at them and they returned to thedckivhen Defence Counsel showed
Prosecution Exhibit 2, photographs No. 4, 6 and B¢ Witness, she did not recognise
the building. She explained that she had not ndtibe structure of the building when
she was a refugee there. She testified to beindenbe classroom when the vehicles
arrived and when she came out of the classroorsaldour vehicles. The first vehicle,
a white pick-up with the "UN" logo, was full of mtahamwe and soldiers. Another
vehicle was a Hilux model. A certain Nzaramba, wias with her, recognized
Kamuhanda as he stepped out of the vehicle. Theedtalso heard other people saying
that it would all be over for them because Kamulaamald arrived. She also saw
Kamuhanda standing in front of the classrooms waktor Nkuranga, who lived nearby.
348. Prosecution Witness GEC testified that shedhigam survivors who were hiding
there that they shot at a man named Bucundurayifésand his family in front of the
classrooms. She did not, however, personnaly semtident.

349. Prosecution Witness GEC testified that Kamdhaaised his hands and said "start
working" to those who were with him. She explaitieak the attackers had guns,
grenades, machetes, clubs, and cudgels and thttsgums wore military uniforms. She
heard the words "start working" when she was atlther of the classroom. The distance
between Kamuhanda and herself was approximatedynietres. The local Hutus joined
those who had arrived in the vehicles. After Kanrmd@asaid these words, the attackers
started shooting and cutting up people who wetherclassrooms. The Interahamwe
ordered the Witness and other refugees to leavelélssroom and lie on the ground. The
attackers undressed her and the other refugeestaneld cutting them up when they
came out of the classroom and lay on the ground.VWhness did not know if
Kamuhanda was still present. The Witness was idjoreher leg, chest, and back with a



spear and a club, received a cut on her head withchete, and her ear lobe was split in
two. The people lying beside her were cut up, &ode trying to run away were shot.
According to the Witness, the massacre startedtab00pm or 2:00pm and continued
until 5:00pm when the attackers withdrew, but theal people continued to loot. The
Witness estimated that there were about three #malisefugees there, of which
approximately 2,500 died. She testified that at@Bo00pm she left the place, went to
Pastor Nkuranga's house and then went to hidesanghum field. When she left the
massacre site, she was injured and was only wearskgt which was torn by the
attackers as the attackers took away the refugtsbles.

Prosecution Witness GEG

350. Prosecution Witness GEG, a Tutsi, testified t&m the evening of 6 April he was
very close to his residence in a bar. When he hibaeg gunshots, he came out of the bar
and saw a burning plane crash. The killings staste8 April 1994 when Interahamwe
and soldiers launched an attack on his home whenerégnant wife and three of his nine
children were, the rest of his children having aftg escaped. The Witness testified that
when he saw the attackers approaching his houseahaged to escape through a
narrow path to a banana plantation and hide inc& thush where beans where growing.
He testified that when he came back to his houseoaind 8:00pm he found his wife and
three of his children seriously wounded. He covehedbodies and went back to his
hiding place. When he returned from exile in Augl@®4, he found the dead bodies in
the toilet pit. The Witness testified that he feft Gikomero Parish on 10 April with two
of his children and that he arrived at the Protesthurch on 11 April around 8:00am or
9:00am. He testified that there were around 2,@0@gees hiding there, the majority of
whom were Tutsis.

351. Prosecution Witness GEG testified that he tsiennight in the Church courtyard,
and saw Pastor Nkuranga the next day, standingim 6f his residence. At this time the
refugees were scattered throughout the Compoundlassirooms. During the day, at
around 11:00am or 12:00pm, Pastor Nkuranga cdiledefugees to talk to them. In
cross-examination, the Witness testified that henkRastor Nkuranga because they used
to be schoolmates and not, as indicated in higemrgtatement of February 2001,
because the refugees pointed out to him the Padstoross-examination, the Witness
also testified that there were many cows in the @mmd of the Gikomero Parish and
that there was no concentration of people in aqadatr place. Mainly women and
children were in the classrooms, and the otherg wetside. The place was akin to a
market place, with locals selling bananas and spetttoes.

352. Prosecution Witness GEG testified that he stasding at the side of the Church
facing the courtyard when a small white truck ardywith two other vehicles following
soon after, and stopped in the Compound. The paophe vehicles were holding guns
and other traditional weapons. The refugees idedtikamuhanda when he alighted off
the white truck by shouting: “That is Kamuhandaywrtbat he is here, we are finished.”
The Witness did not personally know Kamuhandateirefugees identified him
because he was well-known. In cross-examinatien\¥itness stated that Kamuhanda
was wearing ordinary clothes. Kamuhanda was notilitary uniform, but carried a rifle,
which he did not use. The men accompanying him tlsgidweapons. The Witness
explained that he did not mention the rifle in Wigtten statement of February 2000



because he only remembered details when confravitadh specific question. The
Witness testified that Kamuhanda walked towardsdP&dkuranga and talked to him.
They were pointing at the refugees as they talkbd.people accompanying Kamuhanda
were Hutus with guns and machetes, and were codpdd®th military and
Interahamwe. The Interahamwe wore Kitenge unifomnitls specific berets and belts,
and the soldiers wore military uniforms. There widtgu policemen from Rubungo in
the other two vehicles. The Witness recognised safitteem: Karasira, Rubanguka,
Basesa Jean de Massin, Bucana, and the coundetia Busoso secteur, Mwongereza
Bernard. At that point in time, they had surroundethe refugees.

353. Witness GEG testified that the vehicle stoppeal Pastor Nkuranga’s residence
and passed the place where he was standing dintiegathamely in front of the Church, at
the left corner. The white truck was closed inftloat and open in the back, and
contained about ten armed people. The Witnessatiflee when he saw the truck arrive
since he was unclear about the situation even ththey were armed. There were two
vehicles behind the first truck which stopped iea @ompound. Although the Witness
recognized Basesa in the commune vehicle, andg8aisesa frightened him, he did not
try to flee since they might have asked him whyvas running away. The Witness left
when the shooting started.

354. In cross-examination, the Witness identifteel €hurch on photograph Nos. 4 and 6
, but did not recognize the white buildings on gigpaph No. 8. The Witness marked
where he was standing when the vehicles arriveghotograph No. 6 but could not mark
the location where the vehicles came to a stop.

355. Prosecution Witness GEG testified that thacatstarted when a person, who
arrived in the white truck shot Augustin Bucundwa,old man standing next to the
pastor. In cross-examination, the Witness testifieed Bucundura’s wife, standing next
to him, died immediately. Kamuhanda left soon afteds. In cross-examination, the
Witness testified that Kamuhanda was at that loodtriefly, approximately two to ten
minutes. The Witness never saw Kamuhanda againsa@ddhat he may not be able to
recognise him.

356. Prosecution Witness GEG testified that thegeés tried to escape in every
direction. The attackers assaulted the refugedsnifiiés, guns, grenades, machetes and
traditional cudgels. He ran away with his two cteld, but they were killed on the way.
The Witness was wounded in Kayanga, in the Gikoraega, but he managed to flee
because the assailants thought he was dead.

Prosecution Witness GEI

357. Prosecution Witness GEl, a Tutsi, testifieat the heard of the President’s death on
the radio at his home. The following morning helfleth his family, first to Mbandazi

for one night, then to Ruhanga where they hid enldhish for three days, then to Gicaca,
where they arrived on 10 April 1994. They left Giaan 11 April 1994 for the school at
Gikomero.

358. Prosecution Witness GEl testified that helaadamily arrived at Gikomero on 11

or 12 April 1994. He had never before be at theetlOn arrival, he saw Pastor
Nkuranga, a Hutu, and Pastor of the Protestantcbhérastor Nkuranga often preached
at Gasogi Parish at the Witness’s Church. The Pesfiosed the Witness'’s sisters request



for water. The Defence pointed out that in theestesnt of 1 March 2000, it is indicated
that the Witness asked for water. However in CthetWitness testified that his sisters
asked for water. The Witness explained that at tlrsy were refused water, so they
thought that maybe if girls asked, they would besgiwater.

359. Prosecution Witness GEl testified that on p2ilA994, he saw a white pick-up
truck arrive at Gikomero at about 1:00pm. From atpgraph, he identified a vehicle
which resembled the pick-up truck that he saw &b@iero. In the back of the vehicle,
there were two Interahamwe clad in banana leavésvem uniformed communal
policemen carrying firearms. There were two peaplée front of the pick-up: a driver,
and another person who did not carry a weaponlatter came out of the vehicle,
approached Pastor Nkuranga, and they talked. Ongsthes person, the refugees were
surprised and said something like, “Since Kamuhasidi@re, our fate is sealed.” The
Witness did not know this person; he had not sé@rblefore. The Witness testified that
he immediately got closer to them, “up about foetnas, in order to eavesdrop on their
conversation.” He heard the person [Kamuhandajteskastor about the people there.
The Pastor replied that he had seen people comi@ikbmero. That person
[Kamuhanda] then turned to the Interahamwe in #tgcle, ordered them to come out of
the vehicle and said, “All these people here arsigukill them.”

360. Prosecution Witness GEI made a sketch of tken®ro Parish . He testified that
some buildings, as shown on Prosecution Exhibké&tc B, might have been renovated
since 1994. The Witness indicated that the watg ¥&as behind what is seen in
Photograph No.10 of Prosecution Exhibit 2 and erplathat, in reference to
Photograph No. 8, when the vehicle arrived in 19@4was at the entrance of the third
classroom on the left of the photograph while Kaemda and Nkuranga were near the
Church.

361. Prosecution Witness GEl testified that atterperson [Kamuhanda] ordered the
Interahamwe to kill the Tutsis, the Interahamwe mdmtely started killing. A Protestant
preacher and teacher of a school in Mbandazi, Bilimann who was standing close to the
person [Kamuhanda] was killed first. The Witness aavay, and he saw Tutsis falling as
they were shot.

362. Prosecution Witness GEl testified that he ftech Gikomero to Gicaca. He wanted
to go to Kibara by canoe but the Witness then aettd return to his home area. When
bodies were exhumed in 2000 the Witness identtfieele of his four sisters killed at the
school in Gikomero.

363. Prosecution Witness GEI identified Kamuhamd@aurt.

Prosecution Witness GAG

364. Prosecution Witness GAG, a Tutsi, testifieat tier neighbour encouraged her to
flee [8 April 1994] with him. She explained thatestpent that night on a colline, while
her children took another path. The next day, saetwack home to milk her cows and
then fled with the others. In cross-examinationewhsked why she went back to her
house to milk her cows when there was danger, titieeds testified that the first night
that she spent on the hill, nothing had happenégirarea. Also the next day, she sent
her son to milk the cows despite the danger, aswleee accustomed to that kind of
situation. The Witness spent the night on a hdkiag down at the burning houses. On



several occasions, she told her children to gonaitidher cows. They then met Pastor
Bucundura, who told them to take refuge in thedParnivhich they did and where another
Pastor, Nkuranga offered them refuge.

365. Prosecution Witness GAG testified that onrthaival at the Parish, there were
approximately 40 to 50 people. By 11 April 1994wlever there were up to 15,000
refugees, all Tutsis, who came from everywherduding Kabuga, Bicumbi and Gikoro.
On 12 April 1994, the Witness and other refugeebdexided to leave Gikomero. On
seeing them about to leave, Pastor Nkuranga ressshuem that there were no problems
in Gikomero. As they were standing listening to Bastor, who was with Bucundura
reassuring them, the persons who were presentding her son, told her that a white
pick-up truck had arrived and guns had been digeibto the Interahamwe. In cross-
examination, the Witness clarified that Gikomercalg who were selling essentials to
the refugees were told to leave by Kibano. The |[geipthe pick-up truck wore kitenge,
banana leaves and carried weapons such as axdgtemqguns and grenades. These
people alighted from the vehicle. Pastor Nkuralogeseeing a man who had come in the
vehicle walking towards him, went forward to meehhMany refugees who knew this
man shouted, “There is Kamuhanda.” The Pastor sh&hto the refugees, “I told you
that you had nothing to fear, that your safety wideg¢ guaranteed.” The Pastor went
aside to speak with this man [Kamuhanda] as thexahiamwe surrounded the refugees.
The Witness thought that the Interahamwe were ptiaggthem. When this man finished
is discussion with the Pastor, he returned to #tecle and parked it near the Church. At
this moment, another man who accompanied KamuhsimataBucundura.

366. Prosecution Witness GAG testified that whenRhstor saw Bucundura being shot,
he raised his hands up and shouted, “I am PastoraNga.” Kamuhanda did not stop the
shooting and a person who had come down from Higleshot Bucundura. In cross-
examination, the Witness confirmed that Kamuhands there when Bucundura was
shot.

367. Prosecution Witness GAG testified that theoihg continued and she ran towards
the classrooms because her 4-year-old child was.tB&e hid behind a blackboard and
mattress with four other women including her elsister, while others escaped outside
the classroom. From behind the blackboard, sheabigsto see the killings from the side,
and she saw the killers standing at the classratwuoss slashing people as they ran out.
The attackers put beautiful girls aside and shedhibe girls cry out later. The attackers
specifically told them “we are going to rape youw aaste Tutsi women”, to which the
girls replied “instead of raping us, it is bettkat you kill us once and for all.” In cross-
examination, the Witness explained that despite aflnoise in the area she was able to
hear people praying as they fled and even whagitteesaid. The attackers were dressed
in either military or Interahamwe uniforms, witlgsaon their heads like savages. Mostly
Tutsis were being attacked. The attackers found\thieess, her child and the four
women. One of the attackers told her to give himwegtch and money, while three girls
were ordered to the side to join the other preitg.grhe Witness explained that the
attacker asked to see her ID and then told hendw st to the other men. The other men
looked at it and said that the she was going toTdiey slashed her breast and her head
until she was unconscious. She awakened at 5:00pside the classroom on top of dead
bodies.

368. Prosecution Witness GAG testified that she tatasn by a friend’s Tutsi son to the



Pastor's house where she saw many young childg@mgcand other wounded people
being refused water at the Pastor’s house. The@Past them that their fate was to die.
In the evening, the Pastor came back with Intera@amho had ID cards, including hers,
which they gave back to her. The Pastor told hégdwe then. She refused and spent the
night there. In cross-examination, the Witness egjtbat it was possible that the
refugees went to the Pastor’'s house in the hopettbg would be treated but were
instead handed over to Interahamwe to be kille@. Aéxt morning, the Pastor came with
Ngarambe, a policeman, and Rutayisire to forcibipove the Witness from his house.
The Pastor said that Kamuhanda had said that avetyad to be killed, including the
disabled and the children and he asked her to leavieey could kill her. The Witness
explained that the Interahamwe had come to taksualivors, including children, who
were scattered all over the place to the Bureasedtieur. However, they took her to a
bush where they clubbed until she was unconscinddedt her for dead. The Witness
crawled towards the forest and hid in a ravinelfbdays. In cross-examination, the
Witness explained that on the eleventh day, sheledatowards the house of the old man
who had sent his son to look for her at Gikometerahe massacres; but she came across
Interahamwe. She was taken by the Interahamweetthgeconseiller of Gikomero, who
was at a roadblock. A man she knew, identifieddsea Hutu. The same man was
instructed to take her to his house care for hli¢chvhe did until the Inkotanyi took
control of the area.

Prosecution Witness GEV

369. Prosecution Witness GEV testified that he ftech his home on 8 April 1994 on
hearing reports from refugees about massacressorBro. He took refuge in Mbandazi
until 10 April 1994, when he fled through Gicaca &trived at Gikomero on 11 April
1994 and took refuge at the Compound of the GikorRarish.

370. Prosecution Witness GEV testified that on p2ilA994, between 1:00 and 2:00pm,
he observed a man arriving at Gikomero Parishvitnige truck with a number of
Interahamwe. In cross-examination, the Witnessaséted to provide further details on
the white truck by comparing what he rememberealdelection of pictures of trucks
provided by the Defence. The Witness declined tthdy stating that he was not
focusing on the details of the truck on 12 Aprib29He was in the Church with other
people when he saw a man get out of the truckiddaPastor Nkuranga. At that point in
time, a friend of the Witness living in Gikomereerified the man as Kamuhanda. The
friend said, “Kamuhanda has just arrived : our fateealed.” The Witness was
approximately 15 to 20 metres from Kamuhanda andaraétiga. Other refugees in the
Parish also identified Kamuhanda. The Witness samthanda converse briefly with
Pastor Nkuranga, after which Kamuhanda returnémuistéruck.

371. Prosecution Witness GEV testified that sooeragrds, the Interahamwe who had
arrived on the truck began killing Tutsis, begirmwith Bucundura. The Witness could
not confirm or deny that Kamuhanda was presentiko@ero Parish when Bucundura
was killed. Two other trucks arrived with more sieamwe and communal police, both
dressed in uniforms, and blocked the road to Gisladla point approximately 40 metres
from the Parish. The Witness identified two of faeemmunal police by name,
Rubanguka and Rubwebwe, and testified that thetycpgaated in the killings. He and the
other refugees in the Parish were forced to fled,kee fled across Lake Muhazi through



Kibara Hill.
Prosecution Witness GEP

372. Prosecution Witness GEP testified that allréfiegees were at a school and a
Church. On cross-examination, the Witness couldspetify the cellule or the secteur
where the Church and school were located, nor cshddemember the name of the
location, although she stayed there for at leasttdays. The Defence showed Exhibit
P2, photographs 3 and 4 to the Witness and askethesthe buildings in the photos
meant anything to her. The Witness said she waisthaoe to look at the buildings” but
did identify the structure she saw in photograph &as a Church. She said she was “in a
school, in a classroom, and the others were ilCthech” and that the refugees were
Hutus and Tutsis. There was a constant in-flonetdgees on 9 April [1994], and an
increase in the number of refugees on 10 and 1il APO4]. On cross-examination, the
Witness testified that some refugees had food atdnsupplies; others from the
surroundings areas went home to bring food; whilaescame with their cows. On cross-
examination, the Witness testified that the mereveertside, and the women and children
inside the building resting. On cross-examinatishen the Defence inquired about
security arrangements, the Witness explained: 4 stdl a child, | wouldn’t know about
security arrangements.”

373. Prosecution Witness GEP testified that therewadl frightened and decided to flee
to areas around Byumba controlled by the RPF. &t&ef told them to take the road
towards Gikomero and Gikoro to cross Lake Muhake Witness followed her father,
and met “security officers or security agents” eate. These agents, who were not
wearing uniforms, asked to see their identity pspérich they did not show. The agents
told her group that a lot of people who were onrtirewere moving towards Gikomero
to the school and the Church. They arrived ther@ gpril 1994. On cross-examination,
the Witness stated that they went to the placeatdd by the agents because it was their
original destination and the agents had told theauh there were others like them at
Gikomero whom they went to join.

374. Prosecution Witness GEP testified that earthé morning of 12 April,
approximately 20 Hutus carrying machetes, cudgeld,axes arrived to seize the
refugees’ property. On cross-examination, she dtaiat these Hutus arrived between
9:00 and 11:00am. The Hutus asked if there weregamnongst the refugees because
“they did not want Hutus killed together with that3is in the event there was going to
be an attack” since the Tutsis were the only taffife¢ Hutus came out, but among the
Hutus were men married to Tutsis with Tutsi childreho could decide either to join the
killers or turn their backs on them. The Hutus whmod aside left them and went back to
their homes. Close to lunchtime, or just afterehigle packed with Interahamwe arrived.
On cross-examination, the Witness stated that stavpick-up, possibly white. On cross-
examination, she also stated that two Daihatsucleshthat she believed were blue
arrived after the white pick-up. However, on sulhsaq cross-examination, the Witness
did not mention the two other vehicles, but saat tone vehicle arrived at first and that
a second vehicle followed the first.” On cross-ektion, she also stated that she knew
only that all the vehicles were pick-ups, but wasaware of their colour, shape, or
make. The people were identified as Interahamwausexof their particular attire, and
they carried leaves or banana leaves, and weaptthspne carrying a gun. On cross-



examination, the Witness stated that she coul@sinihate the number of Interahamwe
but there were “very many”. On cross-examinatidr glso testified that they had
machetes, axes, a gun, and cudgels studded wigh @ai further cross-examination, the
Witness confirmed that the vehicle entered thetgawm, turned around in the direction it
had come, and parked on the road towards Gikomdara. man stepped out of the cabin
of the vehicle, the refugees from that area shouiféds is Kamuhanda who has arrived.
We are going to die.” Although it was the first &rthe Witness saw Kamuhanda, she
could see and hear him, because she was in acasstose to where he stood. At that
point in time the refugees panicked, and those thighstrength to run fled.

375. Prosecution Witness GEP testified that afeemihanda had finished speaking to a
man, one of the passengers in the vehicle he had aoshot the man dead. On cross-
examination, the Witness stated that people thetetbat the person shot was a
Protestant Priest called “Bucundura”, whom shenditknow. On cross-examination, she
also stated that Kamuhanda had a discussion watpdhtor before they killed
Bucundura. The Witness stated Kamuhanda said rgpé#titar the man was killed, but
turned around and, as their leader, told the otHi8tart working”, so as to incite them to
kill.

376. Prosecution Witness GEP testified that theyewsed to Interahamwe attacks and
when they said, “work”, they knew that it meanktb. At that point, a driver moved the
vehicle towards the road, and another vehicle Wthrahamwe arrived. The
Interahamwe started to assist in the killings. Anraepped out of this vehicle and had
them stop the massacres momentarily so he couloselsbme girls. In closed session,
the Witness testified that she heard people callkamina and that he had since died. In
closed session cross-examination, the Witnesdi¢éesthat Kamina was the head of an
Interahamwe group, lived in Rugende, went everyekéth his Interahamwe and “got
them to work.” In closed session cross-examinatioa,Witness explained that she knew
Kamina because of Rugende and Mujumu’s proximitg, @ne knows a person of that
stature that lives in the area. Not more than 28 giere picked, loaded in a vehicle and
taken away, and then the massacres resumed. Tlotevedrrying Kamuhanda left after
the girls had been loaded into it. On cross-exatinathe Defence read the Witness’
statement in which she had said that after dehggtie “start working” order to the
Interahamwe, “Kamuhanda then left for the commuifieed” The Witness replied that
the vehicle was moved to allow the killing to tgkace, and that she did not know
whether Kamuhanda went towards the commune. Os-exasmination, the Witness
stated that the girls were loaded into the pickselpicle that had arrived first, and that
she did not know any of them. The Witness latemiethat the attackers raped and killed
all of the girls, except one. On cross-examinatiba, Witness testified that she learnet
the news at the camp where the Inkotanyi took tds®had escaped the massacres.
377. Prosecution Witness GEP testified that thesatass resumed and that the
Interahamwe, who had machetes, small hoes, axegranddes, started cutting people,
injuring her. She survived because people fellopndf her. On cross-examination, the
Witness stated that the attacks took a great desthe because of the large number of
victims. On cross-examination, the Witness testifleat towards the end of the day, the
assailants withdrew to rest. Other survivors whrdugh the bodies to see if anyone was
alive and rescued her. She followed four men, twoen, a young boy and two girls.
They looked for a place of refuge, because houses being burned everywhere. On



cross-examination, the Witness stated that the sunyivors she saw were those who left
with her.

378. Prosecution Witness GEP testified that thegifted and the men of the group
asked them to hide separately, which they did.ddeup walked at night and hid during
the day. Two men from the other group survived @fdithem that even if the war were
to continue, the Inkotanyi could not be very faneTwitness defined Inkotanyi as the
RPF soldiers who were coming to save the victinime men went looking for the
Inkotanyi, and soon came back to find the refugeebstake them to a transit camp.
Prosecution Witness GEH

379. Prosecution Witness GEH, a Tutsi, testifiett Hround 8:30pm [6 April 1994] he
heard an explosion and gunfire which continuedughout the night. It was coming
from Kanombe where a military camp is located h@ morning the Witness learned
from Rwanda Radio that President Habyarimana’'sepltead been shot down. At about
8:00am refugees came from Rusororo and told hikillofgs there. The refugees told
them that Rusororo soldiers and Interahamwe wevetsty at people.

380. Prosecution Witness GEH described the Intenaleas “people who have been
trained in military matters. They carried guns aratked with soldiers.” The
Interahamwe “were Hutus” and “were militarily trathby Habyarimana”. The Witness
could identify Interahamwe by their kitenge unif@nile testified that the refugees told
him that the Tutsis were being killed; hence he lisdwenty family members together
with Tutsis from the Witness’s hill decided to flee

381. Prosecution Witness GEH testified that he wantrds Gikomero Protestant
Church where he arrived on 10 April 1994. On repaix@ation, the Witness testified that
he had never been to Gikomero before the war asdiéner been back since he fled
from the Parish. On his arrival at Gikomero Parfghfound 2,000 people from different
locations. A Hutu Pastor, Nkuranga, welcomed thethe@Gikomero Parish. After 10
April 1994, no other refugees joined them in GikoonRarish. There were refugees
everywhere in the Gikomero Compound, includinglibigdings, especially the
classrooms, and the Church. There were approxiynd@000 Tutsi refugees at
Gikomero Parish. On cross-examination the Witnestagled that “they [refugees at
Gikomero Parish] were all Tutsis that were beingga [...] chased and [...] being
massacred. No others were being killed apart ftoerilutsis [...].”

382. Prosecution Witness GEH testified that on p2lA 994, between 1:00 and 2:00pm,
he saw a white pick-up with Interahamwe on boaadtér Nkuranga and Mr. Bucundura,
a Tutsi catechism preacher from Mbandazi Hill ikkd@nero, went to talk to the men in
the vehicle. Kamuhanda returned with Interahamveehad a brief conversation with the
Pastor. The Witness said that “it was at that tinas the Interahamwe shot at Mr.
Bucundura.” The Witness explained that he did mavk Kamuhanda but that refugees
from Gikomero told him that the man was called Khamda. The Witness testified that
this man [Kamuhanda] was with Pastor Nkuranga wthew shot at the old man.

383. Prosecution Witness GEH testified on crossrexation that he did not hear the
Accused give the order that the killings shouldtdtacause it was impossible to hear the
conversation between the Accused and the pasterWitness testified that Kamuhanda
went back to his vehicle and that when he returhedyas with the killer. The Witness
believed that “he was the one that gave the oatethk killing.” In cross-examination,



the Witness testified that he did not personallgriéamuhanda give the order to start
killing. Interahamwe shot at them, and they werthwhe person [Kamuhanda] who
ordered them from the vehicle. They all panicked #&d because the Interahamwe had
started shooting at them. They ran towards Kibaleere there were no more than 300
refugees. They spent two days there. . He testifiatithey had to move on and cross
Lake Muhazi. They went to Rutare commune, in Byuimgdecture because the people
in Kibara “ran after them.”

Prosecution Witness GEM

384. Prosecution Witness GEM testified that shedhtee explosion of a plane at
8:30pm on 6 April 1994. Subsequently she learrtithmas the President’s plane, at
9:00pm through a radio communiqué: The communigquéGEM'’s local conseiller, a
Hutu, advised everyone to stay in their homes.fl&ldefrom her home on 7 April 1994,
arriving in Mbandazi on 8 April 1994, after sperglithe night with 5,000 other refugees
in a sorghum field. She subsequently fled Mbanta@icaca on 8 April 1994, and then
on to Gikomero by 11 April 1994.

385. Prosecution Withess GEM testified that she iw&ikomero Parish on the morning
of 12 April 1994 with one million other refugeefieSsaw a man identified by others as
Jean de Dieu Kamuhanda arrive at the Parish at 4ddc@0am, alone, in a white truck.
The Witness testified to hearing others identifyridnanda and say, “[O]ur fate is
sealed.” She testified that they understood they ttad to die, that they had been
betrayed. She saw Kamuhanda meet with Pastor Ngaraut testified that she had not
seen Kamuhanda prior to 12 April 1994. She reliedther refugees to identify him. The
Witness explained that she had never seen Bucuwdirastor Nkuranga before arriving
in Gikomero. She testified that an hour after Kaamda arrived, he left the Parish and
another truck with armed Interahamwe arrived. $tfted that these armed
Interahamwe descended from their trucks and begaatisg in the air, and then into the
crowd of refugees. When the Witness was showniassef pictures taken of Gikomero
Parish, she testified that she did not recognisatba depicted in those pictures. She
testified that a man from Rusororo named Bucundasithe first to be killed, with his
wife and children.

386. As Kamuhanda was driving out, the Witnessftedt another truck arrived carrying
armed Interahamwe. These Interahamwe shot and killeumber of refugees. Others
were killed with clubs and machetes. However, Kaamata was not in the Parish when
these killings occurred.

o Evidence After the Events

387. Prosecution Witness GET, a Tutsi born in Gikomtestified that he personally
knew Kamuhanda as a schoolmate in the local secpsdhool and as a friend during
Kamuhanda’s university holidays. Kamuhanda invhad to his wedding and, he visited
Kamuhanda when the latter was the Director Gemetale Ministry of Higher Education
and Scientific Research. The Witness explainedttiegt were both members of the
Gikomero Technical Commission. He testified thgtylstue of his position and
education, Kamuhanda was feared and respected ladal community in Gikomero,
and the Witness considered him to be a good man.

388. The Witness gave evidence of personally sa€amguhanda at the opening of the



Kayanga Health Centre in the presence of the Rres[tlabyarimana] in line with

GEK'’s evidence on this matter. The Witness confar@EK's identity and corroborated
her marital status in 1994, as well as the accotitite killings that occurred in front of
GEK'’s house, as she had reported them to WitneSsiGE994. The Witness testified
that the Gishaka Catholic Parish School and ChuhehGikomero Protestant Parish
School and Church and a road checkpoint betweema&dsand Gikomero were major
massacre sites. In his capacity as bourgmestr&Vitmess testified that he made
enquiries about those responsible for the genani@komero and that he was told that
Kamuhanda brought and distributed the “instrumetddie used in the killings. The
Witness stated to the Chamber that the last timgahethe Accused was during the
bourgmestre elections held in 1993.

389. The Defence filed a report with the Chambeéitled: Commission pour le mémorial
du génocide et des massacres au Rwanda (Commigsitie Memorial of the Genocide
and Massacres in Rwanda) which was drafted unéeadthority of the Ministry of
Higher Education and was published in 1996. Then®@¢is admitted that he had met with
members of this Commission. The Defence indicatatdean de Dieu Kamuhanda did
not appear in this report among those responsgiblthé genocide in the commune. The
Witness stated that it was not clear that the Casion referred to by the Defence was
an official Commission. It could have been a simplgearch project. He added that he
had not seen the Report.

b. Defence Evidence

o Defence Witness GPT

390. Defence Witness GPT, a Tutsi male, testifiead in 1994 he resided in Gikomero
commune near the Accused’s parents and the Pnoté&ash of Gikomero; therefore he
knew the Accused. Although GPT testified that he wano way related to the family of
Kamuhanda, he later admitted in cross-examinatiahlte does have family ties with
him and that he is grateful to Kamuhanda’s famillygheltering his mother during the
war. He nonetheless denied the Prosecution suggdkit he had come to give
testimony because he had received fifty thousandri@ese francs.

391. Defence Witness GPT testified that on 12 aflA®94, when he got up in the
morning at about 9:00am, he went to visit a frigrib lived near the market. Towards
1:00pm, as he was going to his home, he camernmal drinking place, not far from the
market. He heard shots being fired from the diogctf the Protestant Parish of
Gikomero, as well as the sound of motor vehiclégray very quickly. Upon hearing

this, he went home and informed his wife and cbkitdrand they fled. He hid in various
bushes with his eldest son and his elder brothee.riext day, 13 April 1994, he was able
to flee to the other side of Muhazi, but without bBlder brother and his eldest son, who
had been killed. Defence Witness GPT testified ¢imat2 April 1994 he did not leave the
bushes where he was hiding to go to the GikomesteBtant Parish. Therefore he did not
see with his own eyes the person who was respegibthe massacres. He testified that
he later heard from people that the Interahamwenagrbers of the local population
were responsible for these massacres. As a repagserof certain organisations in his
commune and having been charged with the taskrafuediing enquiries, GPT testified
that nobody mentioned who led the attacks on thgt d

392. In cross-examination, GPT was reminded th#teatime when he made the
aforementioned enquiries, he had already known ftenradio and the Ministry of



Justice that the Accused had been arrested facipattng in the genocide in the
Gikomero area. GPT admitted that he did not spedifi ask those he interviewed
whether the Accused was involved in the killingatttook place in the Gikomero area.
He testified nonetheless that he would have kndweadple had seen the Accused in the
location during the genocide.

393. In cross-examination, Defence Witness GPTiiegbsthat he knew the communal
policeman Asiel, although Asiel lived in Kibara. kstified that he had never heard, as
suggested by the Prosecution, that Aisle had taltbus people at a bar that Mr.
Kamuhanda was due to come the next day with reiefoents and sharpened machetes
and that Kamuhanda had said that no Tutsi shoglapes He testified that he did carry
out investigations about this matter.

394. Defence Witness GPT testified that he knows oo people who were
perpetrators of the Gikomero massacre of 12 A@94t Nyagatare and Canisius (a
native of Gikomero who lives close to the Parist Bwimana). He testified that
although the gacaca proceedings had not yet start®8komero, Nyagatare (a detainee
who had pleaded guilty and was asking for forgiwgshevas brought to his village and he
[Nyagatare] mentioned those with whom he committedmassacres but he did not
mention Jean de Dieu Kamuhanda as one of the ipartis. Nor did he [Nyagatare]
identify the chief of the Interahamwe.

395. Defence Witness GPT testified that when cotdgithe census, he did not speak to
GEK because she may have been in prison at that H testified that in April 1994
GEK and her husband were living in Gikomero.

396. Defence Witness GPT attested to knowing Watii@&D, who lived close to his
residence. He said Witness GAD was lying aboutnsgtkie Accused on 8 or 9 April
1994.

o Defence Witness GPR

397. Defence Witness GPR, a female Hutu, residé&lkomero commune in April 1994,
close to the Parish of Gikomero. She testified tiedidre the massacres on 12 April 1994,
the Hutus and Tutsis of Gikomero lived in harmoBlye testified that refugees had come
from Mbandazi and Musave in Rubungo commune to saektuary at the Gikomero
Parish and had stayed for about one week. Nonsthedbe did not visit the refugees at
the Church; rather refugees such as Bucundura tahexr home.

398. Defence Witness GPR testified that after eetldof President Habyarimana,
massacres took place in her commune and in thekcbhortyard in front of Gikomero
Parish Church. Although GPR could not recall thie gdshe stated that the massacres
occurred on a Tuesday. She testified that thelasitacted at approximately 1:00pm,
while she was at home. On that day, she saw fcuiches driving quickly on the road
beside her house; and, in the vehicles, there paople who wore uniforms with caps. It
was difficult for her to identify the people in thehicles, but then one of them got out of
a vehicle and came to her house asking for herldaug/itness GPR told this person
that her daughter was not there and that only hgbdnd and she were at home. This
man threatened her and then left her. He wentrtdilband and also threatened him.
When GPR turned around, she saw that her husbasmdmthe floor dead, and this man
was holding a gun which had been fired once. S$tdigsl that she neither heard the
gunshot that was fired nor did she hear any gussiiadhe Parish. Afterwards this person



took her to the Gikomero Protestant Parish Churclre/she saw military-type vehicles,
the same colour as grass. At the Church, GPR fthatdefugees had already been killed
by those who had arrived in the vehicles; theylbeeh shot by the attackers who had
carried guns. She saw that the attackers wereeiprbcess of slaughtering cattle, loading
the various pieces of meat into the vehicles antiig the Pastor’'s house. GPR heard the
man who had threatened her ask her nephew to leatblher daughter. The assailants
returned to GPR’s house to loot, loading her balugsyand those of her daughter onto
the vehicles.

399. Defence Witness GPR testified that following tieparture of the vehicles, the same
man gave her meat and asked her to feed childridre d&arish. He threatened her once
more before he left. The Witness looked for peoplieury her husband. She testified
than three days later he was buried. The only laséahe recognised that day was the
man who had threatened her. There were no local@démm Gikomero among the
attackers who looted the Church. The attackers Wwene Rubungo and Karama. She
knew this because the man who was looking for hegtter was from Karama in
Rubungo. The Witness attested that the attackenes emsing the refugees from their
area who had sought shelter in Gikomero commune t&ltified that only two people
survived the attack.

400. Defence Witness GPR testified that the ethnafithose who died at the Parish was
Tutsi and that the Interahamwe were all Hutus.

401. Defence Witness GPR testified that she doeknmwv Jean de Dieu Kamuhanda but
that she knows his father, Mureramanzi, who livadhe other side of Lake Muhazi.
After the events, when people spoke of the attgelR did not hear any mention of
Kamuhanda’s name. Since the area in question isukanda’s native region, where he
has relatives, people would have talked if “Mureaami’s son” had been there during the
massacres.

o Defence Witness GPE

402. Defence Witness GPE, a female Hutu, arrivegdikomero as an adult. She testified
that in 1994 she lived in Gikomero because of wBhe testified that her residence is
near the Parish of Gikomero. She testified thdt984, the refugees at Gikomero Parish
had come from Rubungo, that they had come to thisiHPan a Sunday, and that the
attack was launched on a Tuesday. She testifiedrthlae Gikomero area where she
lived, there were few Tutsis. She testified thatltbcal Gikomero Tutsis were not among
the refugees at the Church; they were in their l®obeeause there were no problems in
Gikomero at this point in time. The refugees atRaeish talked about fleeing from a bad
situation which could also have occurred in Gikométevertheless, GPR testified that
she did not see any signs of what was to happenegblained that although the war had
broken out in areas outside her locality, such astd, Buganza and Rubongo, in her
area there were no problems.

403. Defence Witness GPE testified that after @it of President Habyarimana, there
were massacres in Gikomero commune, committeced®dnish on 12 April 1994. She
testified that this attack was launched betweefid0and 2:00pm but closer to 2:00pm.
She explained that at the time of the attack steavhome as usual. The Pastor was with
the refugees at this time. When he returned thidinse to eat lunch he and others in the
house heard engines. The Pastor then went oué dfdhse as did Bucundura, who was



also inside, ready to eat lunch with the Pastoe. t8ktified that, even as vehicles were
arriving in front of the Church, other persons waneving from another side. Reuben, a
man from the northern side of Gikomero Hill, camani that direction. He was not in
any of the vehicles. Ruben said, “Are you stilléi®rAs Reuben spoke to them, the
vehicles were still arriving and had not yet parkelde Witness also stated that, “At that
point the pastor heard someone speaking to hinmgéare you still there when you are
amongst those persons who are meant to be killaffa8n Bucundura heard this
guestion, he turned probably to warn his childiart,at that point he was killed by a
bullet. During this incident, people were alightiingm the vehicles. They asked who the
owner of the house was, and were told that it WwasPastor’s home. At that point
someone seized the Pastor and told him to pointheutaccomplices”. The same person
went into the Pastor’s residence and looted evenytfihe Witness testified that the
assailants targeted the Pastor because he haddfigter to the refugees. She explained
that the search for “accomplices” was just a predn pillage the Pastor’s house.

404. Defence Witness GPE testified that when ttaelatat the Gikomero Parish
Compound began, she fled from her house, takingé¢heest bag with clothes and her
three children, one of whom she carried in her aBhg explained that the attackers,
who had firearms and grenades, had taken her lpyiseir She did not see the assailants
because, as they were approaching, she ran obabkdoor, through her fence, and
through a sorghum field. She testified that asfldteshe came across attackers who beat
her with clubs. They said, “You should just dien¢an, even your husband is going to
die. We are beating you because you hid Tutsise’ Witness testified that her life was
spared because the attackers abandoned her fodimobther people who were fleeing
carrying bags of food. When she finally returnedneaaround 6:00pm that evening, she
found many dead bodies and a few survivors. Théeksahe saw remained in the
courtyard of the Church for two days. She testifetiearing that the Pastor had
informed the bourgmestre about the bodies anddhbegmestre to buy beers for local
people who help to bury the bodies.

405. Defence Witness GPE testified that she didMititess the assailants arrive at the
Parish, but believes that they came in vehiclesfarsas she heard the engines. She did
not see the attack. She further asserted thatasiiPwvas forced to go into his house to
identify the “accomplices”.

406. Defence Witness GPE testified that she knemn de Dieu Kamuhanda but that she
had only seen him once at his sister's wedding.dtlmless, GPE testified that the Pastor
and Kamuhanda knew each other because they megteateonal meetings. She
acknowledged that Kamuhanda was well known in GamShe stated that neither
Kamuhanda nor the Pastor is a killer.

o Defence Witness GPF

407. Defence Witness GPF, a Hutu born in 197 2ifiexthat in April 1994 he lived near
Gikomero Parish Compound. In answer to a questmm the Bench, the Witness
testified that 1,500 people, approximately, werglteied at the Parish on 12 April 1994,
the day of the attack. He further testified thahsavere killed on the spot, some were
killed as they fled the attack and others survived.

408. Defence Witness GPF realised that there wadtack at the Parish when he heard
gunshots between 1:00pm and 1:30pm. He was hawiradp lwhen Reuben shouted at the



Pastor, “You are being attacked and you are kgltd?” At that moment, the Pastor and
Bucundura stood up and went outside the Pasta@idarce. The Pastor was behind
Bucundura. The Witness explained, “When | heardyieshots, | tried to bring out the
bicycle in order to go and hide it. At that pointtime, the Pastor, who was already down
below [from GPF’s house] saw me through the window he told me, “There is no

point in that. The attackers are already upontus.detter you go and look for a place to
go and hide.” The Witness left the bicycle in titergy room of the pastor’s house and
fled. In cross-examination, Witness GPF deniedPteesecution suggestion that Reuben
and the Pastor, alerted by shouting, knew abouttpending attack. He also denied the
Prosecution’s suggestion that the Pastor had siered Bucundura to the Interahamwe
in order to save himself and his family. He testifthat members of Bucundura’s family
have defended the Pastor against criminal allegstio

409. Defence Witness GPF attested to knowing bHeaassailants at the Gikomero Parish
Compound came from Rubungo, insofar as the polioante shot his neighbour, GPR’s
husband, was from Rubungo.

410. Defence Witness GPF testified that he had dortiee Tribunal to show that the
Pastor did not participate in the genocide.

0 Defence Witness GPK

411. Defence Witness GPK testified that in 1994 dmeied out his business in the
Kurupangu centre, in Gikomero market. He explaitheddistance between Kurupangu
and the Gikomero Parish Compound is approximat@d/t8 350 metres. Walking at a
moderate pace, one could reach the Parish inrifte@autes. In 1994, during the war, he
closed his business for security reasons.

412. Defence Witness GPK testified that three diefere the massacres, refugees began
flocking to the Parish from Remera in Rubungo comeyand from Mbandazi. No Tutsi
from Gikomero sought refuge at the Parish inso$athare were no problems of this in
Gikomero.

413. According to Defence Witness GPK, the massamteurred between 1:00pm and
3:00pm on 12 April 1994. He was near Kurupangureaewhen the massacres
commenced. He saw vehicles coming down the roaddault not count them. From a
distance of 50 metres, the Witness saw people gimam from one of the vehicles. They
were carrying firearms and traditional weapons. aimed people encircled the Witness
and few others at the market and prevented them fieeing. They were told, “Do not

be afraid. You won’t have a problem. We’'re onlykow for the Tutsis”. They were also
told to follow the armed people to the GikomeroistaCompound, which they did. On
their way they saw about 10 or 20 dead bodies. Wheynreached the bureau de secteur
they were divided into two groups; the first graaopk the normal road to the Parish to
intercept the refugees in their flight from theiBlarand the second group, the one of
GPK, was ordered to go in front of the vehicle pexting in the direction of the Parish.
Witness GPK testified that before the attackenved; he had not heard any guns fired in
Gikomero secteur but as he approached the Parishdrd many gunshots from the
direction of the Parish.

414. Defence Witness GPK testified that when himigrand Interahamwe reached the
Parish, he saw another group of assailants whidralraady arrived at the Parish. He
also observed that people had already been kiethe Parish Compound, he saw two



vehicles: a white Hilux pick-up in front of the Raiss house; and a white Suzuki next to
the Church. The Witness testified that guns wesglfigrenades were thrown. The
attackers looted the Pastor’s residence, stealmgey) mattresses and other possessions
belonging both to the Pastor and the refugees Witrgess did not recognise anyone
during the attack. When the attackers left he reisagl local people. He and other local
people were coerced into joining the attack. Hd Hzat the other local people who
joined the attack used bludgeons or clubs, digitbby the Interahamwe at the Parish.
The Witness GPK acknowledged that he was preseimtgiihne attack for at least one
and a half hours. He also stated that he persoredliged to participate in the attack, but
had no other choice than to stay at the site.

415. In cross-examination, Defence Witness GPKrasséhat the Interahamwe whom
he saw on 12 April 1994 were not from Gikomero amde strangers to him. Defence
Witness GPK testified that on 12 April 1994, thessacre was launched exclusively on
the Parish and that the Interahamwe killed indimsirately. The Witness testified that he
had not seen Kamuhanda distributing weapons odhbat he had done so, before the
Interahamwe arrived in Gikomero.

416. Defence Witness GPK testified that after tlessacres, the RPF requested the
inhabitants of Gikomero to identify the perpetratdrhe Witness was personally not
asked by the authorities whether or not Kamuharaaat the Parish on the day of the
massacres. Defence Witness GPK disclosed to thel¥rahe names of those whom he
recognised participating in the Gikomero Parish §oumd massacre. All of them were
residents of Gikomero in 1994. He testified thatlitenot see Reuben on the day of the
attack. He further testified that he did not knoWwether Reuben was present during the
attack.

417. Defence Witness GPK testified that he hasdeeh suspected of involvement in the
massacres. Rather, local people have mentioneasmWitness to the massacres.
418. Defence Witness GPK estimated that there betngeen 30 to 50 assailants, and
that the attack lasted about two hours. The asgailaft the area at around “4:00pm or
4:30pm”.

419. In cross-examination, Defence Witness GPK aeledged that he has a family
relationship with Kamuhanda.

420. Defence Witness GPK testified that Kamuhandandt come to his shop between 6
and 12 April 1994. He further attested that herdithear of Kamuhanda being in the
area during this period.

o Defence Witness GPC

421. Defence Witness GPC, who lived in Gikomero mame in April 1994, testified

that he has been appointed as a member of thedacata tribunal. He acknowledged
that he has family relationship with Kamuhandaldwing the 6 April 1994 the Witness
did not see Kamuhanda in Gikomero and indeed hiaseam him since then.

422. Defence Witness GPC testified that victimghefkillings were Tutsis who sought
refuge at the Gikomero Parish Compound. The Tutkis came from the neighbouring
communes of Rubungo, Gikoro and Bicumbi, wherengh had begun, arrived at the
Parish on 9 April 1994. The Witness testified thatiocal Gikomero residents sought
refuge at the Parish since there were no secutylgms in Gikomero.

423. Defence Witness GPC testified that killingsweed at Gikomero Parish Compound



on 12 April 1994. On that date, the Witness wasigTield close to the Parish. Hearing
gunshots from the direction of the Parish, he wenihe road alongside his field. There
he met a man who told him, “Listen, it is the latteamwe who are from Rubungo who
have just attacked the Tutsis who are at the GikorRarish.” The Witness went to the
Parish. When he arrived he saw attackers who wetteei classrooms and in the
courtyard. He testified that he was not afraid lbeeshe had already been told by the men
he met on the road that the attackers were onjjgtiang Tutsis. He observed that the
attackers were Interahamwe from Rubungo and tlegtwore the distinct Interahamwe
uniform. He also saw four vehicles : a white SuzaKront of the Church; a double

cabin pick-up four by four, near the Pastor’s hgasklue Daihatsu; and a red motor car.
He testified that he did not stay at the Parishentban five minutes because he had only
gone to investigate. He left to inform his neighitsoof what was happening. He
estimated that the attack commenced between 1:@@pn2:00pm.

424. In cross-examination, Defence Witness GPCidsad the testimonies reporting
that Kamuhanda was present at the Gikomero PaonstpGund as lies. He stated that
Kamuhanda was not at this massacre site. In redeasion, GPC acknowledged that he
arrived at the Compound fifteen minutes after herthgqunshots coming from the
direction of the Parish. He asserted that he whale been informed if Kamuhanda had
been present at the site, before his arrival.

425. In cross-examination, Defence Witness GPiezbthat he had received no
instruction regarding his testimony. He confirmbdtthe witnessed the massacres at the
Parish and that he did not see Kamuhanda at theatrassite.

426. Defence Witness GPC testified that he knowsg well that both Kamuhanda and
Pastor Nkuranga have been accused of participetitige massacres of 12 April 1994 at
the Gikomero Parish. He also knows that Pastor &ligat was released once it was
established that the accusations levelled agaimshad no grounds. He asserted that his
testimony was not to assist Kamuhanda, but taheltruth about what he saw.

427. During re-examination, when GPC was asked hven¢here was an agreement
among the Hutu not to denounce the genocidaire§, ©B§tified that he knows of no law
that requires Hutu to be silent about the genom@daHe explained that when he came to
testify, he testified about what he saw with hisxayes.

o Defence Witness GPB

428. Defence Witness GPB testified that during 1884ived in Gikomero commune and
he still lives there to date. He was elected agmber of the gacaca in his locality. He
testified that he has family relations with Kamutian

429. Defence Witness GPB testified that the refasge®o started arriving at Gikomero
Parish on 9 April 1994 came from Mbandazi, Rubuagd localities beyond Kanombe.
The Witness passed by the Parish on 10 April 19@4liol not speak to any of the
refugees. When he did so, he saw that the refugeesin the classrooms and in the
Pastor’s house. He testified that there were n@@éco Tutsi at the Parish when he
passed by the Parish because before 12 April 184 tvere no problems between the
Hutu and Tutsi of Gikomero.

430. Defence Witness GPB testified that on 12 AI®B4 there had been refugees at the
Gikomero Parish but some Interahamwe came andlkitiem. He testified that the attack



itself took place, “a few minutes after 1:00pm aedinitely between 1:00 and 2:00pm.”
At this time, he said he was on the road goingsdhbme. He stood where the ‘S.0.D.E.
VAT project’ road sign is located. Whilst on hisyMaome, he heard the noise of vehicles
and when he looked back, he saw a blue Daihat®iMghicle, followed by a red car.
The vehicles stopped and some Interahamwe caned the Daihatsu and ordered all the
people in the area, including the Witness, to feltbem to the Parish. He estimates that
there were about twenty Interahamwe and about focgl people. He testified that he
and the others followed the assailants and whenrdeched the home of Rutayisire the
two vehicles stopped. Among the Interahamwe whppstd at Rutayisire’s home was
Twagirayezu, the communal policeman who killed EatdjGashikazi]. The Witness
and the others continued, and when they reachddatish they were told to stop. He
was among the first group to reach the Parish.r&ftew moments he saw two other
vehicles arrive, an ISUZU and a white double-cabak-up. One of them parked in front
of the Church and the other parked in front of Pastor’s house. He testified that when
they reached the Parish they were told to stoghthyi away from the vehicles. The
attackers quickly surrounded the classrooms amfitha people who were inside to come
out into the courtyard, where the attackers begamoot and throw grenades into the
crowd. He testified that the attackers butcheredctittle and loaded them into the
vehicles along with the refugees’ property and tfdhe Pastor. He did not see any of
the refugees fleeing. He testified that the atmkmenced at around 2:00pm and the
attackers left at around 4:00pm or 4:30pm, stagimgroximately two hours in total.
Witness GPB himself stayed there the whole timebse he was surrounded by
attackers and was afraid to leave. He testifietllibavas forced to join in the attack but
although he refused, some of the people he wasjeirtbd in the attack. In his
estimation, there were about one thousand five tachefugees, and eighty two
attackers.

431. Defence Witness GPB testified that on theafdlie attack, the first thing he saw
was the attackers surrounding the classrooms. ker saw Pastor Nkuranga. He
testified that what was being said about Pastorahgea was false. Similarly, the
Witness testified that he did not see Kamuhanda laat anybody who testified against
Nkuranga and Kamuhanda was a liar. He testifiedhte&new Edouard Gashikazi, and
that he witnessed Twagirayezu shoot him.

432. Defence Witness GPB testified that after atld of the President on 6 April 1994,
he did not see Kamuhanda in Gikomero, and on 1% 2984 he did not see him at the
Parish. He testified that he saw the vehicles araivthe Parish and he saw the whole
attack for its whole duration. He said that thos®westified that they saw Kamuhanda
among the attackers on 12 April 1994 were liarsB@3tified that he heard of the arrest
of Kamuhanda and when he did he was surprisedees athers in the Gikomero
population.

433. The Prosecution suggested to Defence WitnBgstat he was a young,
unemployed man at the time of the attack, andhbatas summoned to join in. The
Witness confirmed that he was eighteen years dideatime, and that he was forced to
follow these people. He denied any suggestionitbadarticipated in the attack. Rather,
he claims simply to have followed the attackerdy@asvas forced to do.

434. In cross-examination, Defence Witness GPHfiezsthat on 10 April 1994 when he
passed the ‘S.O.D.E. VAT project’ road sign, no wege there; however, when he



passed it on 12 April 1994, there were people thafigen the attackers found them, they
were all forced to follow, in order to attack tlefugees at the Parish.

435. Defence Witness GPB testified that he knew Ribtabagirwa was, but not whether
he was a Tutsi. He knew that Rutabagirwa had ndrisechild “Umuhutagehe.” After
1990, the Witness claims that “Umuhutagehe” wasictamed to be a Tutsi name,
showing that the father of the child was amongsséhwho were against the Hutu
interest. By giving the name “Umuhutagehe” to lwe,sheman blamed the Hutus, and
was ready to pursue them.

c. Findings

o Discussion

436. In the following sections, the Chamber wikess the evidence of both Parties
regarding the presence of the Accused in Gikomenancune, at the Gikomero Parish
and School Compound (“Gikomero Parish Compound”l®m\pril 1994 and also the
Attack at the Gikomero Parish Compound.

The Presence of Kamuhanda in Gikomero Commune ®@ribie Attack of 12 April 1994
on the Gikomero Parish Compound

437. The Chamber notes that Prosecution Witnese&saad GEB testified to having
prior knowledge of the Accused. They attested @mggthe Accused in a vehicle in
Gikomero commune before the killings of 12 Aprild¥9at the Gikomero Parish
Compound.

438. The Chamber recalls the Defence allegatioamagProsecution Withess GEK. The
Defence asserted that the Witness lied about leetitgt, about being at her home
between 10 and 14 April 1994, and about seeind\tioeised before the attack on the
Gikomero Parish Compound. The Chamber recalls@gipus finding that Witness
GEK'’s testimony is both highly credible and reliabl'he Witness gave credible
explanations of her movements during the periodvaat to this indictment. In the
Chamber’s opinion, the Witness knew the Accuseor o the attack of 12 April 1994.
The Chamber believes that on 10 April 1994 sheat&®r home and overheard the
Accused talking to her husband.

439. The Chamber recalls that it found credibletés¢imony of Witness GEK that at her
home on 10 April 1994, she heard the Accused &lhlusband that the killings had not
started in Gikomero commune; who were to assisthadied Tutsi women; that if their
Tutsi women were in the way “they should first ehate them”; and that he would bring
equipment to start. The Chamber believes the euldrat the Witness saw, on that
same day outside her home, weapons being distdbuiten the Accused came out of the
house “to arrange for the killings to start [...]Jtla¢ primary school”. The Chamber
further believes the Witness’ testimony that she ge Accused at her neighbour’s
house the day the killings started at the Gikonfransh Compound - between 10 April
1994 and 14 April 1994 - in a vehicle which waddwled by another vehicle carrying a
large number of armed people and Interahamwe gnitige direction of Gikomero
Primary School. She heard gunshots and noise ftw 20 minutes afterwards. The
Chamber also recalls her testimony that after theslyots had stopped, she saw wounded
children fleeing. A young amputated girl soughugs in her house.

440. The Defence challenged the credibility of Wgs GEB. The Defence argued that



the Witness would not have been able to identiéyAlacused in a moving vehicle on 12
April 1994, insofar as the Witness had met the Aecuonly on brief and rare prior
occasions. The Defence further challenged the \B&tadout contradictions contained in
his prior statement taken by investigators anddgsmony before the Chamber. In his
statement, the Witness specified that a policenaanea Asiel had informed him of
Kamuhanda’s responsibility for the attack at thkd&iero Parish. The Witness testified
before the Chamber, however, that wounded refulgagprovided this information. The
Defence also pointed out differences between hiestent and testimony regarding the
names of refugees who, according to the Witness ae the road with him, and who
also spotted the Accused in a passing vehicle.Oéfence challenged his account
relating to two further events, occurring priorlt@94, where he attested to last seeing the
Accused: the opening ceremony of the Kayanga Hé&stitre, in 1991, and the
introduction ceremony for Kamuhanda’s wife, in 1983

441. The Majority of the Chamber, Judge Maqutuetitiag, finds the account of
Witness GEB regarding the two encounters with theu&sed, prior to 1994, to be
credible and to constitute sufficient evidencestablish that the Witness had prior
knowledge of the Accused. The Majority of the Chamdilso accepts the Witness’s
testimony that he identified the Accused in a pigkvehicle with approximately twenty
individuals in the back, some of whom were armdu Vehicle was coming from behind
the refugees, who were approximately a kilometgkahalf from the Gikomero Parish.
The Majority of the Chamber further finds credibde Witness’s testimony that he heard
gunshots from the direction of the Parish, aboutytiminutes after the vehicle had
passed the group of refugees.

442. The Chamber has carefully considered the auglef Prosecution Witness GEU,
who testified that, at 1:00pm on 12 April 1994 daev a large white vehicle at the Gicaca
Trading Centre, where Kamuhanda was also sightedrding to unidentified reports.
Witness GEU was the sole Witness to testify abloigtdighting. The Defence pointed out
contradictions between the detailed vehicle deSorigiven by Witness GEU, and the
different description given by Witness GEB who rlaito have seen the Accused in a
different vehicle on the same day. The Defenceddibthe Chamber’s attention to the
fact that the Witness had no prior knowledge ofAkeused, and that his reporting of
statements, allegedly made by the Accused whendhiele stopped at the Gicaca
Trading Centre, was based on the reports of otiiées Chamber finds that it cannot rely
on the Witness’s testimony regarding statementhé&yAccused, insofar as the basis of
his account is uncorroborated hearsay, and anyliowestionable credibility.

443. With respect to the identification of the Ased on 12 April 1994 in Gikomero
commune prior to the attack, the Chamber recadisitihas accepted the evidence of
Witness GEK regarding the Accused’s statement atheupreparation of the killing of
Tutsis in Gikomero on 10 April 1994. The Chambeoaccepts that the Witness sighted
the Accused before the massacres. The Accusedasaspanied by armed people and
Interahamwe. The Accused was heading in the dmectf the Gikomero Primary

School. From this evidence, the Chamber findstth@atAccused, accompanied by armed
people and Interahamwe travelled in the directibthe Gikomero Parish Compound on
12 April 1994.

444. The Chamber finds credible, by a majority,giulflaqutu dissenting, Witness
GEB'’s sighting of the Accused on the road to Gikomriearish Compound on 12 April



1994.
The Presence of Kamuhanda at the Gikomero ParigtpGand on 12 April 1994

445. The Chamber observes that 13 Prosecution Bé¢éisetestified to seeing the Accused
on 12 April 1994 at the Gikomero Parish Compourftte€ of the Prosecution Witness,
GAF, GAA and GES, attested to having prior knowked§the Accused. The Chamber
will first assess the credibility of these Witnesgeturn, regarding identification of the
Accused, before evaluating their factual evidence.

446. The Defence challenged Prosecution Witness'&lifowledge of the Accused.

The Defence submitted that the Witness provideddmieate dates and few details
concerning two occasions when he met the Accudedtprthe events of 1994. Firstly,
the inauguration of the bureau communal in 1986,satondly, the opening of the
Kayanga Health Centre in 1992. Regarding the ¢insilenge, the Defence points out
that the ceremony for the new office occurred iB7,%nd not in 1986, as stated by the
Witness. Regarding the second challenge, the Deferaintained that the Accused could
not have been present at the opening of the Kaydiegith Centre (located in Gikomero
commune), because the Accused lived in Butareaatithe. The Chamber notes the
dock identification of the Accused by the WitneBse Majority of the Chamber, Judge
Maqutu dissenting, accepts the explanations giyethé Witness regarding the error in
the date of the ceremony for the inauguration eftihreau communal. The Accused did
not deny being there. Indeed, he attested to bresypnsible for protocol for this event

in 1987. Regarding the opening of the Kayanga Heaéntre in 1992, the Chamber
observes that even if the Accused had been pastedtare at this time, this alone would
not demonstrate the impossibility of the Accusqaissence. The Majority of the
Chamber further notes that the testimonies of Rrdgm Witnesses GEK and GEB
corroborate the testimony of Witness GAF that tlceused was at the opening of the
Kayanga Health Centre in 1992. With respect torgamwledge of the Accused, the
Majority of the Chamber, Judge Maqutu dissentiimgld the testimony of Withess GAF
to be truthful. However, the Chamber does not belibe unsubstantiated testimony of
Witness GAF that the Accused was known before A884 to be an influential

politician and “an influential member of the MRNRnpy from the Gikomero area”.

447. The Defence challenged Prosecution Witness<He®wledge of the Accused. The
Defence suggested that the Department of BridggfRaads, where the Witness testified
to have been employed at the time, was located tharefour kilometres away from the
Ministry of Higher Education and Scientific Resdarwhere the Accused worked, and
not across the street, as the Witness testifiedidder, the Chamber notes the Witness’s
explanation, that his office was in a building lzhacross the street from the Accused’s
office in the Kacyiru Complex. The Chamber belietlest, as a civil servant, Witness
GES may have known Kamuhanda, a senior civil seérddre Chamber also notes that
the Witness identified the Accused in court. Onlihsis of all the evidence presented,
the Chamber therefore finds the account of the ®ggis prior knowledge of the Accused
to be credible.

448. The Defence pointed out that Prosecution Wgr@AA provided vague
descriptions of two occasions, prior to 12 Apriba9when the Witness allegedly met the
Accused. The first was the birth of the Accusedsses's child, and the second the
Accused’s sister’s burial at Mbandazi, less th&rlametre from the Witness'’s residence.



The Chamber notes that according to the Witnesagdher occasion was he introduced
to nor did he speak with the Accused. Rather, tbeuded was pointed out to the
Witness. The Chamber notes that the Witness lil@skdo the Accused’s sister's home.
The Chamber also notes that the Witness was alodiemntify the husband of the
Accused’s sister from an old photograph taken@atbcused’s sister’s funeral and that
the Witness identified the Accused in Court. The@@ber is satisfied that Witness GAA
is credible and had prior knowledge of the Accused.

449. The Chamber therefore finds the testimoniéd/itiesses GES and GAA credible
regarding their prior knowledge of the Accused. Magority of the Chamber, Judge
Maqutu dissenting, also finds that the testimonWithess GAF is credible regarding his
prior knowledge of the Accused.

450. The Chamber will now assess the evidence tiadses GAF, GES, and GAA with
respect to their identification of the Accusedret Gikomero Parish Compound on 12
April 1994.

451. Prosecution Witnesses GAF, GES, and GAA allelat they were refugees at the
Gikomero Parish Compound on 12 April 1994 and thay identified the Accused on his
arrival at the Compound on this day. Witness GAdtified that between 2:00pm and
3:00pm, he saw the Accused, from a distance ob Z®tmetres, arrive in a vehicle with
UN Markings. The vehicle was the second, comingiftbe upper side of the Parish. The
Accused remained at the Compound for only a shatog of time. The Defence
maintained, given the large number of refugeesth@dhort stay of the Accused, that
Witness GAF could not have identified the Accuskte Majority of the Chamber finds
Witness GAF'’s identification of the Accused in Gikero Parish Compound to be
credible, insofar as the Witness saw the Accusdulaad daylight and had prior
knowledge of the Accused. Witness GES testified between 12:00am and 2:00pm he
saw Kamuhanda getting out of a single—cab truckyicey approximately ten armed men
in the back. The Witness was standing at a distahapproximately fifty metres from
the Accused at this time. The Defence challengeth&¥s’s identification of Kamuhanda
from this distance. However, the Chamber is satisthat the Witness was able to
accurately see the Accused from that distance. 88&IGAA testified that he was fewer
than one hundred metres away when he saw a wiiteupitruck bearing the letters
“UN” with about ten people in the back. Witness GA® not mention the time of the
arrival but did testify that the Accused came iotaer vehicle. The Defence expressed
doubt that the Witness could have identified Kanmalzafrom this distance. The
Chamber is satisfied that, insofar as the obsematf Witness GES and GAA were
made in broad daylight and insofar as they had prnowledge of the Accused, their
identification of the Accused on that day at GikeenBarish Compound by the
Witnesses is accurate. The Chamber finds thattdifflerences in the Witnesses’
accounts of the vehicle in which the Accused adigiees not affect the reliability of
these Witnesses as a vehicle’s arrival is a pagsiagt.

452. The Chamber has heard the accounts of otbee&ution Witnesses who saw the
Accused on 12 April 1994 at the Gikomero Parish Goamd but who did not have prior
knowledge of the Accused. The Chamber will now ss$keir evidence.

453. The Chamber notes that the Defence challetingeckedibility of Prosecution
Witness GEE on the basis that the Witness dideamgnise the Church premises in
Prosecution Exhibit 2. The Chamber notes Witnesk'&Eestimony that he was standing



in front of a classroom between 2:00pm and 3:00prhApril 1994. The Witness
stated that unnamed refugees, on seeing a whkeupitruck arrive, exclaimed, “We are
going to be killed. Kamuhanda is coming”. The Chamfarther notes Witness GEE’s
testimony that, although there were cattle andgess in the area, he was able to see the
man identified as Kamuhanda. The Chamber recalsGEE attested to Witnessing the
killing of Bucundura by a policeman who arrived lwihe Accused. The Chamber does
not find the fact that the Witness did not recogrtge photograph in Prosecution Exhibit
2 to be unusual, insofar as the Witness testifiadl he had never been at Gikomero
Parish Compound before. The Chamber finds the \8&teadentification of the Accused
to be credible.

454. The Defence challenged Prosecution Witness’&idAntification of the Accused
and the Church. The Witness who recalled that thvaiea veranda on the Church was
unable to identify the Church building from a phgrtaph of the Church. The Chamber
recalls the Witness’s testimony that on 12 Apri®49between 1:00 and 2:00pm, he saw
both Kamuhanda exiting and talking to the Pastacoiding to the Witness, a boy
named Musonera, a native of Gikomero pointed obhitoKamuhanda. The Witness
testified that other refugees exclaimed “Kamuhdmakajust arrived, our lives will no
longer be peaceful and safe.” The Witness attabtche was hiding in a small
eucalyptus bush on the veranda of the Church wkemitmessed the killing of
Bucundura, by a man who had arrived with Kamuhantthin the presence of
Kamuhanda. The Chamber does not find it unusuakhieaWitness did not recognise the
Church premises from photographs shown to him duris testimony insofar that as he
had been at the Gikomero Parish Compound on tlesoooasion. The Chamber finds the
Witness's identification of the Accused to be cbéeli

455. The Defence questioned the ability of Proseoutvitness GEC to identify the
Accused at Gikomero Parish Compound. The Chamibatiseher testimony that on 12
April 1994, between 1:00pm and 2:00pm, she wasdiassroom when vehicles arrived.
A man, who stepped out of a vehicle, was pointdd@ber by someone called
Nzarambo as being Kamuhanda. The Chamber obséateshe further testified to
seeing Kamuhanda with Pastor Nkuranga in fronhefdassroom and to seeing
Kamuhanda raise his hands. From a distance ofhiigtees, she heard him say, “start
working”. The Chamber finds that the Witness'’s iafezation of the Accused is credible.
456. Defence pointed out that Prosecution Withds& @& the sole Witness to have
testified to seeing the Accused with a weapon@@Glkomero Parish Compound. The
Defence also pointed out that Withess GEG was ernaliecognise the Accused in
court. The Witness testified that he was standirtgeaside of the Church facing the
courtyard when a vehicle carrying the man iderdifag other refugees as Kamuhanda
arrived and passed by the place he was standireprdiag to the Witness, the Accused
arrived while the refugees were meeting with Palstarranga. The refugees shouted
“[T]hat is Kamuhanda, now that he is here, we anislied.”. Concerning the Defence
submission that GEG is the only Witness to testiput seeing the Accused with a
weapon, it is the Chamber’s opinion the Witness simply have been mistaken. The
Chamber finds that the Witness’s testimony in tle@mcorroborates the evidence of
other Witnesses with regard to the sequence oftewiGikomero Parish Compound on
12 April 1994. The Chamber finds, therefore, thendss’s identification of the Accused
at the Gikomero Parish Compound to be credible.



457. The Defence submitted that Prosecution Wit@dslss sketch, drawn for the ICTR
investigators, does not correspond to the GikorRamish Compound, as it looked in
1994. Rather, it resembles the Parish today. Treber notes Witness GEI’s testimony
that he visited the Gikomero Parish Compound in02@@ing the exhumation of
massacre sites. Accordingly, the Chamber is obtheion that Witness GEI may have
mistakenly included new buildings in his sketchagivto the Tribunal investigators. The
Witness testified that at approximately 1:00pm1@mApril 1994, he saw a white pick-up
truck in Gikomero. The person who exited the vehidentified by refugees who
shouted, “Since Kamuhanda is here, our fate idéalhe Witness attested to moving
to approximately four metres from the Accused ideorto eavesdrop on his conversation
with Pastor Nkuranga. The Witness heard the Accaskdhe Pastor, “[what] are these
people still doing here”. The Pastor replied thrashw “these people come here”. The
Witness testified that the Accused immediately cede¢he Interahamwe to come down
from the vehicle. He told them that “all these pedpere are Tutsi, kill them”. The
Accused also gave an order for the InterahamwhldotsBucundura. After consideration
of all the evidence presented, the Chamber doefnabtredible the Witness’s account
that he moved significantly closer to the Accusetieavesdrop on a conversation”;
particularly in respect of his testimony that te&ugees said their fate was sealed when
Kamuhanda arrived. The Chamber acknowledges thiateds GEI is the only Witness
who testified that Kamuhanda ordered the Interahatoskill Bucundura. Consequently,
the Chamber cannot rely upon this uncorroboratéteece.

458. The Chamber notes that Prosecution Witness @Aat#ied that, between 1:00pm
and 2:00pm, she was outside the classrooms ligie¢aiRastor Nkuranga, who was
talking to the refugees. At this time she was ticher son, among others, that a white
pick-up truck had arrived and that guns had bestibuted to Interahamwe. She
testified that many refugees shouted “that is Kaamala” and that a man who had come
with Kamuhanda shot at Bucundura in Kamuhanda’'sgiree. She added that once
Kamuhanda had finished talking to the Pastor, hemed to the vehicle. The Defence
challenged Witness GAG's familiarity with the Gikero Compound because she could
not recognise photographs 7 and 8 in ProsecutitribExX2. The Chamber, however,
finds the description of the classrooms by the Bémto be reliable. The Chamber recalls
that Defence Witness GPE testified to having gisieelter to Witness GAG who was
wounded after the attack at the Gikomero Parish fioamd. The Chamber finds the
Witness’s account of her identification of the Ased at the Gikomero Parish Compound
to be credible.

459. The Chamber notes that Prosecution Witness @Btied that on the morning of
12 April 1994, she was at the Gikomero Parish wgproximately one million other
refugees. She testified that a man, identified heis as Kamuhanda, arrived at 11.00am
in a white truck. The Witness testified that shardgeople say that Kamuhanda was
there and that, “our fate is sealed”. The Witnessified that within one hour of
Kamuhanda’s arrival, the Accused left in his trackl another truck arrived with armed
Interahamwe who got out of the truck and startembshg at the refugees. She testified
that the first person to be killed was a man fronsétoro named Bucundura with his
wife and children. When shown photographs of theo@iero Parish, the Witness
testified that she did not recognise the area tieghiherein. The Chamber finds that the
inability of the Witness to identify Gikomero Pdris the pictures is not unusual given



that this was the Witness'’s first time at the Rarisowever, the Witness’s estimates of
time and numbers are unreliable when comparedetadiroborated evidence of other
credible Witnesses. Consequently, the Chamber mlatefind the Witness to be reliable
on such issues.

460. The Chamber notes that Prosecution Witness ©#&ified that, between 1:00pm
and 2:00pm on 12 April 1994, he saw a man arriv@ibmero in a white truck with
Interahamwe. He testified that a friend said “Kaarudta has just arrived, our fate is
sealed.” At this time he was approximately fiftéertwenty metres from the place where
Kamuhanda and Nkuranga talked together. Soon atesythe Interahamwe shot at
Bucundura. The Witness did not know whether theused was still on the premises at
that time. The Chamber finds the Witness'’s idecdtibn of the Accused at the Gikomero
Parish Compound to be credible.

461. Prosecution Witness GEP was unable to rece@iisomero Parish Compound
from Prosecution Exhibit 2. The Defence used thishallenge the Witness’s credibility.
However, the Chamber is satisfied with the Witnesigscription of Gikomero Parish
Compound as it was on 12 April 1994. The Chamb&esithat Witness GEP testified
that around lunchtime on 12 April 1994 she was ateasroom when she saw a vehicle
arrive in the Compound and a man get out of thécleelShe testified that refugees
shouted “this is Kamuhanda who has arrived.” Thar@ber finds the Witness’s
identification of the Accused at the Gikomero Ra@mpound to be credible.

462. Prosecution Witness GEH was unable to recegaikomero Parish Compound
from Prosecution Exhibit 2. The Defence used thishallenge the Witness’s credibility.
However, the Chamber is satisfied with the Witnesk&scription of the Gikomero Parish
Compound as it was on 12 April 1994. The Chambe&zsithe testimony of Witness
GEH that on 12 April 1994, between 1:00pm and 2n00pe saw a white pick-up with
Interahamwe on board. He testified that NkuranghBucundura went to talk to a man
in the vehicle and that some refugees from Gikon@cbhim that this man was
Kamuhanda. The Witness did not hear their conviersaiut testified that Kamuhanda
was present when Bucundura was shot. He did notthea\ccused give an order to start
the killings. The Chamber finds the Witness’s idfesdtion of the Accused at the
Gikomero Parish Compound to be credible.

463. The Chamber does not find it unusual that sBrosecution Witnesses could not
recognise the buildings in the photographs showthém. Since the events in question,
the Compound has been renovated and new buildddgda

464. The Chamber recalls the testimony of Witn&ssMRAo told the Chamber that
“Kamuhanda” can mean “on the road” in Kinyarwantlae Chamber does not accept
this explanation given the context.

465. The Defence submits that it is not reliabkntification evidence that on 12 April
1994 some Prosecution Witnesses identified a miadddamuhanda at Gikomero
Parish through shouts from the crowd, when theyndidpersonally know the Accused,
and could not identify him in court. It submittdsht “Kamuhanda” was a common name
in Rwanda. Furthermore, only one of these Witnesstsno prior knowledge of the
Accused gave the Chamber names of those in thedondw drew attention to the man
called “Kamuhanda” by shouting out his arrivalla scene. The Chamber recalls the
testimony of those Prosecution Witnesses who fihis category, and their testimony
regarding the crowd’s general exclamation of “HerEamuhanda” or words to that



effect. Due to the circumstances of the eventChamber finds nothing unusual in the
fact that these Witnesses could not give the Chamdmaes of those shouting out the
name “Kamuhanda”, and therefore finds that this d@es not adversely affect their
credibility. The Chamber recalls its finding thiaetevidence of Witnesses GES and
GAA, who identified the Accused arriving at the Gikero Parish on 12 April 1994 just
before the massacre, is credible. By a majoritggduMaqutu dissenting, the Chamber
also found the evidence of Withess GAF, identifyiihg Accused at the massacre, to be
credible. With regard to the Witnesses who hadnmar gnowledge of the Accused, the
Chamber finds that their testimonies provide furtt@roboration regarding the
identification of the Accused by other Witnessethwarior knowledge of the Accused at
Gikomero Parish Compound on 12 April 1994.

466. The Chamber accepts the sighting of the ActbgeNitnesses GEK, GES and
GAA at Gikomero Parish Compound before the attabtle Majority of the Chamber,
Judge Maqutu dissenting, also accepts the evidaendétnesses GEB and GAF in this
respect. Additionally, other Prosecution Witnesseét) no prior knowledge of the
Accused, testified to hearing that Kamuhanda hedeat at the Gikomero Parish
Compound. Given the above, the Chamber finds Heaf\tcused arrived in a vehicle at
Gikomero Parish Compound in the afternoon of 121A/994.

467. The Chamber recalls that both ProsecutiorDefdnce Witnesses testified that
people took refuge at the Gikomero Parish Compdrord around 9 April 1994. The
Chamber recalls that Witness GAF testified thatetveere mainly Tutsi refugees at the
Parish on 10 April 1994. Witness GAA testified thiagre were about six thousand
refugees at the Parish on 12 April 1994. Witnes& @&stified that there were refugees
and cattle at the Parish. Witness GEC testifietlttiexe were refugees in each classroom,
about fifty people in her room, and also cattl¢he Compound. Witness GEG testified
that there were approximately two thousand mainlisilrefugees at the Parish on 11
April 1994, with women and children in the classrsoand the others outside. Witness
GEH testified that that there were about ten thodskutsi refugees at the Parish
Compound on 12 April 1994. Witness GAG testifiedttthere were up to fifteen
thousand Tutsi refugees at the Gikomero Parish @amgbby 11 April 1994. Witness
GEP testified that in the early morning of 12 Aphié was asked by a Hutu whether there
were any Hutu amongst the refugees because “tlieyadiwant Hutus killed together
with the Tutsis in the event there was going t@abeattack”. Based on the totality of the
evidence, the Chamber finds that a large numbaraifily Tutsi people had taken refuge
at the Gikomero Parish Compound on 12 April 1994.

468. The Chamber recalls the testimony of the Deféfvitnesses on the events that took
place at the Gikomero Parish Compound on 12 A@941 The Chamber further recalls
that most of these Witnesses testified that trecktdf 12 April 1994 on the Gikomero
Parish Compound began between 1:00pm and 2:00pm.

469. The Chamber recalls that Defence Witness&idddhat they did not see the
Accused at the Gikomero Parish Compound duringrtassacre of 12 April 1994.
Defence Witness GPT, however, testified that hendidgo to the Gikomero Parish
Compound at all. Defence Witness GPR did not intdigéhen exactly she arrived at the
Gikomero Parish Compound but that when she didfained dead bodies and the
attackers were looting. Defence Witness GPE testifnat she did not see the attackers
arrive because she had fled. Defence Witness Giikdé that he was having lunch



when he heard the vehicles arrive. When the Paaterhim through a window, trying to
hide a bicycle, he was advised to flee and helidence Witness GPK testified that he
was apprehended by the attackers and he reach&ikivmero Parish Compound forty
minutes after he first heard gunshots from thectiva of Gikomero Parish. Defence
Witness GPC testified that he was harvesting irfibids when he heard gunshots from
the direction of the Parish, he went to investigklte arrived fifteen minutes later to find
that an attack was in progress at the Gikomero @ommg. On the other hand Defence
Witness GPB testified that he was apprehended andals among the first group to
arrive at the Gikomero Parish Compound on 12 Ai884 and the first thing he saw was
an attack in progress. Witness GPB testified tkeadid not see Pastor Nkuranga or the
Accused from the time when he arrived at the Gikeniarish Compound to the time
when he left to go to his home at the end of theckt

470. The Chamber notes that the Defence Witnesagdave arrived on the scene of the
events after the man identified as Kamuhanda haddy left. In such a case, even if the
Chamber were to believe these Witnesses, it woolldl@monstrate that the Accused was
not there.

471. The Chamber recalls the testimony of WitneBB GHe testified that he was in the
first group of attackers to arrive at Gikomero BlaitCompound on 12 April 1994,
however he did not see Pastor Nkuranga. The Charabealts the version of events

given by Defence Witnesses GPE and GPF, who tstifiat Pastor Nkuranga was
present when the vehicles arrived at the Compotined.Chamber finds that even if
Witness GPB were to be believed, he may have msseidg both Pastor Nkuranga as
well as the man identified as Kamuhanda at GikorRamesh Compound on 12 April
1994.

472. The Chamber notes the evidence of Defenceedst@GPT that following the
inquiries he made there was no mention of a leafitre attack of 12 April 1994 at the
Gikomero Parish Compound. The Chamber notes thide witdleed GPT may have made
inquiries, he testified that he did not questioadecution Witness GEK. The Chamber
thus finds that even if GPT did make such inqujredoes not rule out the possibility
that a man identified as Kamuhanda had been &itktemero Parish Compound for a
brief period on 12 April 1994, bringing with himtatkers who attacked the refugees
sheltering there.

473. The Chamber notes that Defence Witness GRiad<hat he did not see
Kamuhanda in Gikomero between 6 April 1994 anddidne of the attack on 12 April
1994. In fact, he testified that he did not see Whamda for a long time prior to 6 April
1994. He therefore asserts that Kamuhanda hadeeot in Gikomero at any time prior to
6 April 1994 up until 12 April 1994. The Chambends Witness GPK to be entirely
lacking in credibility on the material facts. Th@&@nber does not find it credible that
GPK was unable to flee during the forty minutesifrihe time he was apprehended to the
time he arrived at the Gikomero Parish Compoun@ Chamber is not satisfied that
GPK could observe the attack, without participatimgt could not flee at any time during
the attack, a period of approximately one and &Hwlrs. Neither was he able to help the
three young refugee children who he was askedlpditer the attack, nor was he able to
recognise most of the attackers. The Chamber isatddfied that the Witness saw
Karekezi, a cousin of Kamuhanda, arrive on the scénthe massacre after the attack.
According to the Witness, Karekezi had come to batlwhat had happened. The




Chamber found his demeanour in court to be evasiddinds that his aim in testifying
was to protect the Accused. This was particulavlgent by his insistence that as he did
not see Kamuhanda in Gikomero at the relevant tivaesould not have been there.
Witness GPK did not give truthful testimony abdwg events of 12 April 1994, and the
Chamber rejects his evidence.

474. Defence Witness GPC asserted that becaussdheohseen Kamuhanda in
Gikomero between 6 April 1994 and 12 April 1994 ni{dnanda was not there. The
Chamber finds his testimony to be unsubstantidibd.Witness holds the Accused in
high esteem, and the objective of his testimony wasotect him.

475. The Chamber considered the statement of Defdfimess GER, Pastor Nkuranga,
admitted under Rule 92bis of the Rules. In it helenao mention of the Accused in
relation to the events of Gikomero Parish Compoamd2 April 1994. Having
considered the evidence of all the other Witnesgestestified in relation to this event,
the Chamber does not accept Pastor Nkuranga’'sresgd&loreover, the Chamber finds
the observations of Pastor Nkuranga to be unreljad he was under investigation for
the crimes with which the Accused is charged.

476. Having considered the evidence of all the BedaVitnesses, the Chamber finds
that even if believed, it would not provide a sti#nt basis to rule out the possibility that
the Accused was present at the Gikomero Parish Gontpon 12 April 1994. Taking
into account the Prosecution evidence and consigiéine evidence as a whole, the
Chamber finds that it has been established beyoadsonable doubt that the Accused
was present at the Gikomero Parish Compound onpt2 2094.

The Attack at the Gikomero Parish Compound on 121Ap94

477. The Chamber will hereinafter discuss the Véitles’ accounts of the sequence of
events leading to the attack and the attack itself.

478. The Chamber recalls that Prosecution WitneS&3, GAA and (for the majority,
Judge Maqutu dissenting) GAF, knew and identiftezl Accused upon his arrival at the
Gikomero Parish Compound. Witnesses GAF and GERB¢dghat the Accused,
accompanied by Interahamwe, got out of the vehackpeak with the Pastor of the
Parish, Pastor Nkuranga. Witness GAF testified Buatundura, a Tutsi, was shot dead
by the people who came with the Accused when thecles were still moving. Witness
GAF testified that Kamuhanda stepped down fromvéitgcle, raised his hands and
spoke to those who came with him, particularlyltiterahamwe. Witness GAF added
that the Accused said “mukore”, which means “wosddid the killings started after the
Accused left the Compound, which was only shortigrehis arrival. The Witness
testified that the attackers- including commundigeonen and reservists- had rifles,
grenades, machetes, Rwandan clubs and spears. ifires$\led, hid in a sorghum field.
He testified that the number of people who werlediht the Parish on that day were
about one thousand. The Chamber by a majority,eldifutu dissenting, relies on the
testimony of Witness GAF in its findings.

479. The Chamber recalls that Witness GES testifiatlapproximately ten minutes after
the arrival of the Accused, armed men wearing bavered with grass and branches
began to kill the refugees. The killing started wiBzicundura was shot in the presence
of the Accused.



480. The Chamber observes that Witness GAA tedtifiat when the Accused alighted
from the vehicle he raised his hands up and thetsigpbegan. Witness GAA further
stated that, in the Accused’s presence, Hutus stddget to work Kamuhanda is here
now”. The Witness testified that Pastor Nkurangd Bacundura came out of the
Pastor’s house at that moment and one of the ssldi®t and killed Bucundura, and
three other persons. At that stage, the Accused ek to his vehicle and left while the
attackers continued shooting. The Defence attathetkstimony of Withess GAA on
the basis that the Witness did not recognise tloégginaphs of Gikomero Parish
Compound and that the Witness testified that hensasery familiar with this Church.
The Chamber accepts the explanation of Witness GAAis lack of recognition of the
photographs.

481. The Chamber notes that the testimonies of&sas GES and GAA do not fully
corroborate one another, and there is a slightefsncy in relation to the moment when
a Tutsi called Bucundura was killed by armed pesseho accompanied the Accused.
However the Chamber finds that this does not affezsubstance of their testimonies. In
this respect, the Majority of the Chamber alscegebn the testimony of Witness GAF.
482. The Chamber recalls that it has, in the pressgub-section entitled “The presence
of Kamuhanda on 12 April 1994 at the Gikomero Pa@®mpound”, analysed the
testimonies of other Prosecution Witnesses witheaetsto the events leading up to the
attack. The Chamber will hereafter only recall aeraspects of their testimonies which
are relevant to the findings of the Chamber onAbeused’s role in the sequence of
events.

483. The Chamber notes that Prosecution Witnesst@&tied that after one policeman
shot at Bucundura, the refugees fled to the classsovhere they were shot at, flushed
out and ordered to lie down. Regarding his refezdn@ second attack which, according
to the Witness occurred during the night betweeari®13 April 1994, the Chamber
does not rule out that this may have happened.

484. Prosecution Witness GEA testified that after¢onversation between Kamuhanda
and Pastor Nkuranga, an old man was shot. The ®éitagded that the people from the
pick-up truck then rushed towards the refugeesstartied cutting them up, shooting at
them and maltreating them. The Witness testified When the attackers started
shooting, Kamuhanda took his vehicle and left. W881GEA testified that he could not
say how many people had died at that location, ussc&hat day there were very many.”
485. The Chamber recalls that Witness GEC testthatishe saw the Accused with
Pastor Nkuranga in front of the classroom andtt@aiAccused raised his hands and said
“start working”. The Witness claims to have beer finetres away at this moment. The
Chamber notes that Prosecution Witness GEC teastifigt she did not know if the
Accused was still there when the attack startedoAding to the Witness, the massacre
started at about 1:00pm or 2:00pm and continuedl :100pm when the attackers
withdrew, and the locals continued to loot. The'Wsds estimated that out of the three
thousand refugees who were there, two thousandfinered were killed.

486. The Chamber recalls that Prosecution WitndsS @stified that the attack started
when someone from the white truck shot Bucundudahas wife. Immediately after this,
Kamuhanda left. The Witness testified that Kamulaands at that place for a short time,
approximately two to ten minutes.

487. The Chamber recalls that Prosecution WitnesS @stified that the Pastor went to



the side to speak with Kamuhanda as the Interahasuweunded the refugees. The
Witness testified that when Bucundura was shot, Weanda did not stop the shooting,
and furthermore that Bucundura was shot by a pasanhad come down from his
vehicle. The Witness testified that the shootingtctwed, and she ran towards the
classrooms. When the attackers found her, thetedtatashing her breast and her head
until she became unconscious and she woke up @pi:@utside the classroom, on top
of dead bodies.

488. The Chamber recalls that Prosecution Witnds¢g @stified that after the
conversation between Kamuhanda and the Pastdntérahamwe who had arrived on
the truck began killing Tutsis, beginning with Badura. The Witness did not know
whether Kamuhanda was still present when Bucundasakilled.

489. The Majority of the Chamber observes that &ason Witness GEP testified that
after Kamuhanda finished speaking to a man, onlkeopassengers of the vehicle shot at
Bucundura. She added that from the classroom,ahd&amuhanda turn around and she
heard him tell the others “Start Working”. She atitieat the attack took a long time
because there were many victims and that towardsrtl of the day, the assailants
withdrew to rest.

490. The Chamber recalls that Witness GEH testthiedl Nkuranga and Bucundura went
to talk to a man in the vehicle. He did not heairtbonversation. He said that
Kamuhanda was present when they shot Bucundura.

491. After careful consideration of all the evidemqresented, and mindful of the fact that
the Witnesses who had taken refuge at the Gikofarish Compound were fearful for
their lives and were hiding when the attack staced 2 April 1994, the Chamber finds
credible the evidence that the Accused spoke vasitd? Nkuranga, witnessed the killing
of a Tutsi man named Bucundura by an armed persaonarrived together with him, and
left shortly thereafter. The Chamber also findsldye that by his gesture and (for the
Majority of the Chamber, Judge Maqutu dissentingjds, the Accused intimated to the
attackers to start the killings shortly before iegwthe scene.

492. As to the identity of the attackers, the Chantias heard evidence that the Accused
came with Hutus, Interahamwe wearing all kindstbfeacarrying clubs, grenades, guns
and machetes, a police officer from Gikomero, nasts from Gikomero, a brigadier,
Hutu policemen from Rubongo, a conseiller of Russescieur, and soldiers. The
Chamber finds that the differences between thewatsare not significant enough to
affect the credibility of the Witnesses. The Chamibeherefore satisfied that those who
attacked the Tutsi refugees at Gikomero Parish @omg were armed Hutus,
Interahamwe, soldiers, communal policemen and vesemwho were led by the Accused
to start the killings.

493. As to the attack itself, the Chamber notesthéence that after the killing of
Bucundura, the people who came with the Accusedlat the refugees using rifles,
grenades and traditional weapons. The Chamberefurnibies that the attackers blocked
the refugees’ escape from the classrooms and timéyeod, ordered the refugees to lie
down, undressed the refugees and finished off tmi Wy cutting up the refugees using
cudgels and guns. The Chamber is satisfied witleddence of Witnesses to the effect
that refugee women, children and men, of Tutsiioyigere killed, injured and forced to
flee at Gikomero Parish Compound on 12 April 1984e Chamber is further satisfied
that this was carried out by attackers broughtriaylad by the Accused, though the



Accused left as the attack had just started.

494. The Chamber has considered the evidence oe84tGET and finds it credible.
However, the Chamber considers that the naturésafiidence based exclusively on
hearsay is not relevant because he did not Witaregsf the events at stake in the
Indictment.

495. With respect to the allegations of rape, thar@ber has noted that the Defence
stated that Prosecution Witness GAG testified doging the attack of 12 April 1994 she
had seen women taken away by assailants to be.r@pedChamber observes that GAG
did not Witness the rapes, but learned from hegltan and two victims about them after
the war.

496. The Chamber further notes that the Defenddigtged the testimony of
Prosecution Witness GEP who asserted that durmgitssacres some girls were
selected and led away in a vehicle while the massamntinued. The Witness specified
that the Accused left after the departure of this.grhe Witness added that no more than
20 girls were picked. She indicated that she dicknow any of these girls, but later
learnt at the camp where the Inkotanyi took thoke escaped the massacres, that all the
girls except one were raped and killed by the kesxc The Chamber observes that
Witness GEP did not Witness the rapes but learottaihem after the events.

497. The Chamber recalls that on 20 August 20a&nied a Defence Motion to enter a
judgement of acquittal with respect to Count 6haf Indictment, Crimes Against
Humanity (Rape), finding that at that stage ofgheceeding, the evidence adduced was
not prima facie insufficient for a conviction. Hagi analysed all the evidence presented,
the Chamber finds that the testimonies of both @éses GAG and GEP are credible but
that the hearsay nature of the evidence adducéaelsg Witnesses is not sufficient to
sustain a rape charge against the Accused. The leghdinds therefore that there is
insufficient evidence for a conviction of Rape aSrane against humanity.

o Conclusions

498. The Chamber recalls the Accused’s admissianbdtween 1 January 1994 and 17
July 1994 there were throughout Rwanda widespreagistematic attack against a
population with the specific objective of externtina of the Tutsi.

499. Both Prosecution and Defence Witnesses &dtifi the effect that Tutsi civilians
from Kigali-Rural préfecture had started takingug at the Gikomero Parish Compound
from around 9 April 1994 onwards, fleeing an attaokTutsis. Therefore, the Chamber
accepts that by 12 April 1994 a large number of memen and children mainly of

Tutsi origin, along with their cattle, had takefuge at the Parish.

500. The Chamber has found that the Accused wasmethe road in Gikomero, in a
white vehicle accompanied by armed Interahamwey poi the killing of Tutsi refugees

at Gikomero Parish Compound on 12 April 1994.

501. The Chamber finds that the Accused arrivedeaGikomero Parish Compound in
the early afternoon of 12 April 1994 in a whitelpigp vehicle. The Chamber further
finds that he was in the passenger section ofrtre tabin and that he was accompanied
by armed people who were in the back.

502. Based on the totality of the evidence, thendyex accepts that the Accused stepped
out of the vehicle and had a conversation withdtdskuranga, a Hutu in charge of the
Parish and who resided there. The Majority of thar@ber, Judge Maqutu dissenting,



accepts that after that conversation, the Accusiddhe armed persons whom he had
brought to the Parish to “work” which, in this cert, was understood by some
Witnesses as an order that the killings of the iTrefsigees should start. The Majority of
the Chamber, Judge Maqutu dissenting, accepts ttred8es understanding that the
Accused gave an order to start the killings.

503. The Chamber finds that a Tutsi man called AtiglBucundura, who accompanied
Pastor Nkuranga in the Gikomero Parish Compound,shiat shortly after the arrival of
the Accused and while the Accused was still presetite Compound. The Chamber
further finds that Bucundura was shot by someone egme with the Accused.

504. The Chamber finds that the Accused was insétipo of authority over the armed
attackers because he led them to the GikomerohiP@dampound and because he ordered
the attack. The Chamber does not, however, findttfeeAccused was in a formal
superior-subordinate relationship with the attasl#rthe Gikomero Parish Compound
nor that he maintained an effective control oventron the day of the attack.

505. The Chamber finds that the Accused arriveti2April 1994 at the Gikomero
Parish Compound with a group of Interahamwe, sddigolicemen and local population
armed with firearms, grenades and other weaponshatdhe led them in the Gikomero
Parish Compound, Kigali- Rural préfecture, to atié the attack. The Chamber finds on
the basis of the totality of the evidence thatAlseused initiated the attack and the
Majority further finds that the Accused said therdvvork” to give an order to the
attackers to start the killings.

506. The Chamber finds that at the Gikomero Pa&ismpound on 12 April 1994, the
attackers used traditional weapons, guns and gesrtacill and injure a large number of
Tutsi refugees. The killings were committed by adrirderahamwe, soldiers, policemen
and the local population, and were committed inGbenpound, Church and classrooms.
The Chamber finds that the Accused left the Comgdanra vehicle when the killings
began.

507. The Chamber does not find the hearsay evidaetdeced by the Prosecution to
demonstrate alleged rapes committed during thelatethe Gikomero Parish
Compound on 12 April 1994 sufficient to implicaletAccused, as alleged in paragraph
6.46 of the Indictment.

3. Massacre at Gishaka Parish
a. Evidence

508. In this section the Chamber considers theviolig evidence in addition to the
relevant evidence presented in Part I, Section Alibi and K on Impossibility and in
the previous sections of this Part Ill.

509. Prosecution Witness GKL, a Tutsi man, testifehaving seen the Accused during
the day on 10 April 1994 at a roadblock at Kayaimg@ishaka secteur, with armed
Interahamwe and police, as well as on the follovdayg, 11 April 1994, between 8:00
and 10:00am, outside the Gishaka Parish and &bdiieall field, where Tutsis were
assaulted and killed.

510. Prosecution Witness GKL testified about thents which preceded his flight to the
Gishaka Parish. According to the Witness, on 7 |A894, soldiers came to his cellule,



searched his home, and physically assaulted hiaiZ®ey that there was no security in
the area, the Witness and others left their celnl# went towards Jurwe. There were
approximately three hundred Tutsi from differerdaa travelling with them “but some of
them died along the way” in attacks from Hutu lateemwe. After reaching Jurwe
secteur on 9 April 1994, the group proceeded dfetganga, where they arrived on 10
April 1994.

511. Prosecution Witness GKL testified that on #ame day, 10 April 1994, he saw the
Accused from a distance of twenty metres “righframt of him” , together with “one
Pascal, Brigadier Nyarwiya, [and] another Interalvai at a roadblock in Kayanga. The
Witness acknowledged that he did not have an unadistl view of the Accused, as
there were several people in the way. The Witngks,was moving through a queue of
refugees toward the roadblock, was able to obgberéccused’s activities for
approximately fifteen minutes. The Witness tedtifieat because “everything took place
during the day time and not at night time”, it vedear to him the Accused was “in
charge of that roadblock.” He further stated, “Biteation as | was able to observe it was
such that all of those who were with Kamuhandarygheng they did, they did this after
consulting with Kamuhanda and Kamuhanda was thaiéng hand gestures and he was
either pointing in the direction in which we shoublel led or what should be done. It was
obvious that he was their leader even though henatipersonally carrying any
weapons.” The Witness stated that the Accused veasimg Interahamwe clothing,
consisting of a shirt and trousers that were bheewhite and made of Ibitenge cloth.
The Witness estimated that there were approximanednty Interahamwe and police
officers manning the roadblock. The police had nmodeeapons, and the Interahamwe
were armed with machetes, spears, clubs, and hoes.

512. Prosecution Witness GKL testified that thedahamwe pulled refugees, shouting
and screaming, from the group, which was linedrugingle file at the roadblock. The
Accused did nothing to prevent the Interahamwedevit assaults. Although the Witness
was unable to estimate the number of people drafygedthe queue at the roadblock, he
did provide the names of two refugees whom he kidniga and Muhire. The Witness
saw no dead bodies at the Kayanga roadblock, dwges bodies lying on the ground
approximately 20 metres below the road. The sibuadit the roadblock was chaotic; the
Accused told the Interahamwe to move the refugesards Gishaka Parish where their
safety would be assured and said to the refug&sid Gishaka; there you will find
protection”.

513. Prosecution Witness GKL testified that theugrof refugees then left the Kayanga
roadblock in the direction of Gishaka Parish. Emedahey travelled through another
smaller roadblock at Rwegeka in Gishaka secteus fBadblock was manned by
Interahamwe and people displaced by the war, eddr as Abakiga. The Witness and
his group arrived at Gishaka Parish on the aftarraddhe following day. The testimony
was unclear as to whether this was 10 or 11 A@341 According to the Witness, “It
took us only one day to go from Kayanga to Gistialéhen the Witness and his group
arrived at the Gishaka Catholic Church, the Intanale and the Abakiga who were at
the site pushed the refugees into the Church arel thteir cattle and other property. The
Witness said that he was not able to estimatedh#er of refugees at the site, but that
the Church was full of Tutsis when he arrived. Otiegy were inside the Church, the
refugees were prevented from exiting by the Intenave and Abakiga, who closed the



front and back doors. In the evening, from instde €hurch, he heard the Interahamwe
rejoicing about their work accomplished that dalye Witness heard screams throughout
the night of people dying, although he did not lsee they were killed. He testified that
“people were taken away from the Church throughcekldoor” by Interahamwe and
“never came back.” The Witness did not see thesR&triest at the Church. The Witness
stated that he did not personally observe anynkilind that no one was killed inside the
Church or in the courtyard but farther away whéese was grass for the cattle.

514. Prosecution Witness GKL testified that thetmearning [11 or 12 April 1994],
Bizimana, a guard at the convent, came to the &&ldurch and told the Interahamwe,
“[L]eave these people to go back to their commuii@é refugees were then ordered to
come out of the Church. The Witness stated, “Wensatsmall wood of cypress trees
near the convent and in this location we were sgpdrwith the men on one side and
women and children on the other.” The Witness gem Kamuhanda, who was with
members of the Interahamwe and several policenWhile the Accused was “going
around this place”, with “his hands in his pockethere the refugees were gathered, the
Interahamwe took the refugees’ money and belongegygecially the “clothing that was
still new”. According to the Witness, the Accusedsmwith Nzaramba, who was the
ambulance driver from the health centre, Nyarwajsmnachiga and some policemen. On
cross-examination, the Witness testified that theused had come to Gishaka Parish in
Nzaramba’s white ambulance.

515. Prosecution Witness GKL testified that theigekes were then taken to the canton
tribunal, where the women were told to return tithomes and the men, numbering
between 80 and 90, were led to the football fieldere the Abakiga had already
constructed “bullet proof” structures. The Witnetsted, “Once we got to the football
field ... they started pushing us, beating us up & Witness, who was able to escape
from the crowd of refugees, saw the Accused asitiee along with policemen who were
leading the other men away. The Witness said thalidhnot see any of these men again,
and that after the war bodies were exhumed fronfiabiball field. The Witness stated
that Kamuhanda was present that morning at thea®ssRarish site from 8:00am until
10:00am, from the time that the refugees were selé&rom the Church until the men
were led to the football field.

516. In relation to his identification of the Aceuk the Witness testified that his former
classmates at Cerai school, in Gishaka communepdiated out the Accused to him
prior to 1993 and that he had seen the Accusedunoiccasions near the Gishaka
communal office before the war. In the words of Wigness, "I saw him on four
occasions, that is whilst | was attending schodliamas at the time that we used to walk
around with other students and we passed by andhisawvith other people.” In regard

to his identification of the Accused at the roadklat Kayanga, the Witness testified that
two refugees by the names of Muyanga and Kanamajb,now dead, were with him at
the roadblock, and that they first spotted the Aecl The Witness added, “When | saw
him, myself, | realized that it was a man that ligdessaw at the communal office at
Gishaka.” In cross-examination the Witness attesidtbaring from "fellow pupils,” as
well as from Muyanga and Kananza at the roadblthak,the Accused was Minister for
Education in the “government of the Abatabazi"régard to the identification of the
Accused at the Gishaka Parish Church, the Witntessdsthat this man was the same
person whom he had just seen at the Kayanga ragdaial whom he recognised from



his student days. The Witness was unable to reseghe Accused in court.

517. Prosecution Witness GKJ, a Tutsi woman, tedtthat, following the attacks
directed against Tutsis which began in her are@ April 1994, she fled with others to
Jurwe. This journey took them “a few days”. Theaugefes, who numbered approximately
three thousand, were attacked at every locatiomewiiey spent the night before arriving
in Jurwe. They stayed at Jurwe for four to six tsglwhere they were also subject to
attacks, and then they travelled to Gasagara and Kayanga. The Witness testified that
on the road to Kayanga the refugees saw a blueaBailpick-up belonging to the
Accused. The Witness was able to identify the drared two passengers, who told the
refugees to proceed to Gishaka, where their sgoudtild be ensured. The Witness
stated, “I able to recognize the police brigaditis name was Nyarwiya, [...]. | was also
able to recognize the driver of the vehicle. Himmeds Nzaramba [...], and between the
people was another person and this person was Kamdali’ Approximately twenty
people amongst the three thousand refugees medtibaéAccused’s name when the
vehicle passed on the road. The Witness acknowtettge she did not know who were
the owners of the either of the two vehicles. Ske stated that she had never before
personally seen the Accused. The persons insideetiiele told the refugees to go to
Gishaka. A second vehicle, which was white, folldwiee blue pick-up. According to the
Witness, “[T]he occupants of that vehicle repeatbat the occupants of the blue vehicle
had said, to go to Gishaka.”

518. Prosecution Witness GKJ testified that thegeés then proceeded to Gishaka. En
route they travelled through Kayanga, where thexs avprincipal roadblock held by the
Interahamwe. The refugees, many of whom were acaaoieg by children or were
leading cattle, walked in groups. Some used thé, raad others followed paths next to
the road. According to the Witness, several ofriegees were clubbed to death by the
Interahamwe at the roadblock at Kayanga. In resgptma question on direct
examination about her survival, the Witness attegidaking another path and returning
to the main road after the roadblock.

519. Prosecution Witness GKJ testified that, otrucsions from the individuals in the
two vehicles, the refugees travelled to Gishakarethey arrived in the afternoon. The
Witness testified, “Once we got there, we were toldet into the Church.” There were
already other refugees both inside and outsideeoCthurch. The refugees were initially
separated. Women with children entered the Churst) &nd men followed. According

to the Witness, “We closed the [Church] doors, beeave knew that there were
Interahamwe arriving. In just a few moments aftettwe heard the engines of the
vehicles arriving, and then people ran to the wimslto see what was happening outside.
And | heard people saying, this is our dawn, ote fa sealed, because Kamuhanda has
arrived.” She could see the Accused through thelewnof the Church, “but there was a
lot of hustle and bustle.” The Accused was not @ldhe was in front of the others.” The
Witness also said, “At that time they were on fd@cause they had parked the vehicle in
the courtyard.” The Witness recognized the Accuesethe same man whom she had seen
in the vehicle earlier that day. Moreover Nyarwawas still with him. Many other
refugees in the Church recognized the Accusedcalhed out, “Kamuhanda, there
comes Kamuhanda.” The assailants carried traditwaapons, except for Nyarwaya
who had a gun. It was now nightfall, and the aasédl tried to break down the doors of
the Church. The Parish Priest spent the nightgrianprevent the assailants from



committing atrocities, and instructing the refugeepray. According to the Witness, the
Priest said, “Rwandans are bad. You are going exberminated because Kamuhanda
has come.” There was no Kkilling inside the Chutet night; “only the children died
asphyxiated.” The Witness also stated, in crossagation, that the assailants had been
told not to kill the refugees in the Church.

520. Prosecution Witness GKJ testified that thinkjs intensified in the morning.” The
refugees opened the Church doors, on which thealmd@nwe were pounding, upon the
arrival of the Priest, who told them to leave tHeu@h. “We heard an engine [sic]
arriving, and at that point, the Parish Priest tedd“You are going to die. | would like
you to make your last prayer.” The refugees waentseparated into two groups, the
men on one side and the women on the other, anel atiercked. The Witness saw the
Accused in the Church courtyard and heard him cdlye Interahamwe “to kill people
and to send the rest of the people home.” The \8&ttestified to seeing bodies lying
everywhere around Gishaka Parish. She statedihaetugee men were taken away to
another location, where they were killed. Althougga Witness fled from the Parish
which was later attacked by assailants, thrown andlitch, and left for dead.

521. Prosecution Witness GKJ attested, in crosmmadion, to first seeing the Accused
when he and others drove by the group of refugeasiiue Daihatsu pick-up. Other
refugees pointed out the Accused. The Witnessstiided that she was able to distinctly
see the persons in the vehicle at that time. lanetp her identification of the Accused
subsequently at the Gishaka Parish Church, theéaststated that she recognised him
twice: first, on the day of her arrival, when shavdim through the window of the
Church, as pointed out by an elderly man by theenaftfChbakanga; second, on the
following morning between 7:00am and 9:00am out#ii@eChurch when her life was
being threatened, and she was able to catch dslyi&t glance of him.”

522. Prosecution Witness GEL, a Tutsi man, testiftehaving seen the Accused on 10
April 1994 both in front of the Gishaka commundiad, with other local officials, and at
the Gishaka Parish Church, shortly before an atvackutsi refugees who were gathered
there.

523. Prosecution Witness GEL testified about thenes/preceding his flight to Gishaka
Parish Church, following the death of Presidentydaionana. On 7 April 1994, he, five
members of his immediate family and more than tweebple from his uncle's family
fled from the hill where they lived in the Kigalitral Préfecture to escape attacks against
Tutsis by the Interahamwe in this area. On dirgat@nation, the Witness testified that
the refugees fled to Jurwe before proceeding thr@sigomero to Kayanga and then to
Gishaka. On cross-examination, the Witness tegtthiat his group of refugees also
travelled through Rutinga. When asked why he hdadmmtioned Rutinga earlier, he
responded that the Prosecutor had not asked hiot abahe stops which the refugees
had made on their odyssey. The Witness testifiatithJurwe they were attacked by
Interahamwe from the local population. Accordinghte Witness, Stanislas
Mbonampeka led this attack. During the attack, Whasted all day, the refugees
confiscated three grenades and a gun from theailasts. These weapons, however,
were later taken from them, without incident, willegy arrived in Kayanga, where the
road "was blocked".

524. Prosecution Witness GEL testified that, in &=ya, the refugees met the following
three local authorities: the bourgmestre of Gikare@mmune, the accountant for the



commune, and Nyarwaya, who was brigadier of the@#ro communal police. The
Witness testified that the Gikomero communal offices located at Gishaka and that
these three individuals "assured us that they weirgg to take us [to] the communal
office in Gishaka and that at the communal offiae gecurity would be guaranteed by
the soldiers of UNAMIR."

525. Prosecution Witness GEL testified that, assalt of the security assurances given
by the bourgmestre of Gikomero and the other twallauthorities, he and his group of
refugees travelled from Kayanga that day, whiclhleeight to be 10 April, to the
Gikomero communal office in Gishaka. There, whikking along the road leading to
the Parish Church, the Witness recognized the Astbusho was standing in front of the
communal office, conversing with local authorities;luding the bourgmestre, the
accountant and the brigadier, who had gone ahetiet g&fugees. The Witness provided
a broad estimate of the distance between himsdltfaAccused, as "between 50
metres, 20 metres, 10 metres”, and acknowledgedash't able to look at him for long
because | was escaping". There were no UNAMIR sddcht the communal office. The
Witness testified that other refugees also recaghihe Accused and said, “That one is
Kamuhanda. He is an authority and he is goingtercede on our behalf.” The Witness
stated that he did not know the Accused well, yethtought that the Accused would lead
the refugees to the UNAMIR soldiers, who would pobtthem.

526. Prosecution Witness GEL testified that foldigos of the presidential guard were
also with Kamuhanda, the bourgmestre, and the ¢tbal authorities at the Gikomero
communal office in Gishaka that day. In direct ekation, the Witness said that he
knew the members of the presidential guard; howdwehad never before seen any of
these soldiers. In cross-examination, the Accuskdavledged that he did know one of
the soldiers, who was responsible for the secofitysabimana. The Witness estimated
that a thousand refugees of Tutsi ethnicity, confiiagn Bicumpi, Kanombe, Rubungo
Gikomero and other locations, were amassed atdimentine office on that day.

527. Prosecution Witness GEL testified that, afting Kamuhanda at the communal
office in Gishaka, he and his group of refugeeshed the Church on the afternoon of
the same day, 10 April 1994. The Witness saidttimtoadblock on the main road
between the commune office in Gishaka and the iP&@isirch had been lifted to allow
refugees to pass through. When asked how many@ea@pk gathered at the Church, the
Witness answered, “There were many, many peopte,tsg, and | would put them at
more than a thousand. Our group was composed ot altbousand people too, but they
were more than a thousand. | didn't count. Thasssmple estimate.” The Witness
testified that the people in the Church were Twsid that they sought shelter at the
Church because there was not enough space atrtimawte office in Gishaka. The
Witness did not see the Parish Priest Father MiDlog@inet on 10 April 1994. According
to the Witness, “[H]e had already left, but pedjolel us that he was there in the
morning.”

528. Prosecution Witness GEL testified that, omsgde the Church, he looked through
the window and saw the Accused outside, drivingiadathe Compound in a Hilux
double cabin vehicle, which he thought to be rdte Accused did not stay long, and the
Witness did not hear him say anything. Shortlydaihg the Accused's visit to the
Parish, the refugees amassed at the Church waokexdit According to the Witness,
"Between 30 minutes and one hour elapsed betweeartival of Kamuhanda and the



attack."

529. Prosecution Witness GEL testified that immisdyaafter the Accused's departure
and just before the attack on the refugees, StanMbonampeka, who had led the
violent assault against refugees in Jurwe, arratedtie Church. "He simply said that
[President] Sindikubwabo had died and that he villeslkby Tutsi. He didn’t say
anything else, and, then, he immediately left."léwing this announcement, the Witness
saw Interahamwe, soldiers, and police officers “cgirom nowhere.” The
Interahamwe had traditional weapons, whilst thécpahnd the military carried grenades
and guns. According to the Witness, civilians aedgants also charged the refugees with
traditional weapons. The attackers hurled grent#desigh the windows of the Church,
because the doors were closed. Most of the refugkesattempted to escape from the
Church were killed with machetes. The Witness estiath that 200 people,
approximately, survived the attack on the Gishadash Church.

530. Prosecution Witness GEL recalled having skemtcused prior to April 1994 on
two separate occasions. He first saw the Accusext sione before 1994 at the Ministry
of Primary and Secondary Education in Kigali, wherfeiend pointed out the Accused,
as a "senior official" in the ministry. The Accuseds walking down the corridor, and
the Witness, from a distance of "five to ten méetress not able to observe him at
length. Approximately a year later, the Witnessimgéserved the Accused, this time at
a public ceremony for a development project helthatureau communal office in
Rubungo. The Witness recalled that the ceremonyha&ison a Sunday and that he
arrived around 1lam just as the Accused was intedlto the audience. The Witness
also testified to having been in the midst of axadpto having seen from a distance of ten
to twenty metres, approximately, , and to havirfgtlee ceremony "five minutes after the
introduction of Kamuhanda". The Witness identiftad Accused in court.

531. Prosecution Witness GKI testified that on &ilAL994 the bourgmestre of
Gikomero commune, Telesphore Rutaganira, a Husited her hill and met the Hutus
residents. Shortly thereafter, the Hutus begarstabéish roadblocks, and the Tutsis
began to flee from the hill. The Hutus had beed tolgo to the Gishaka bureau
communal, and the Tutsis to the Gishaka Parish¢bhur

532. Prosecution Witness GKI testified that on 1#ilAL994 at approximately 4:00am or
5:00am she and members of the family left their @@mGikomero commune to seek
shelter at the Gishaka Parish Church, where thvgyedrearly in the morning with a
group of between fifty and eighty Tutsis. The Wgseecalled the date because her
birthday was the next day. They were the firstge®s to arrive at the site. Later in the
day, other refugees, fleeing from attacks at Nygkojoined them and, in the afternoon,
between 800 and 1000 refugees had gathered attvelC Many of them carried papers
to guarantee their security at Gishaka Parish, lwthiey gave to the Priest. Many of the
refugees who sought shelter at the Parish toli\tiieess about being attacked by the
Interahamwe, and some bore wounds from machetegrandde explosions.

533. Prosecution Witness GKI testified that chitdine her family were ill and that she
sought medicine for them from Dr. Rusatsi at thalthecentre in the area. The Witness
testified that when she entered the canteen dtdahkh centre, people stopped conversing
and withdrew to the inner part of the room. At temtre, she greeted and spoke briefly
with the bourgmestre, Telesphore Rutaganira, atheutefugees’ security problems. The
bourgmestre was with other people, and said toobtizem “Mr. Kamuhanda we will see



you. We will meet again later.” The Witness testifj “This was Kamuhanda, and when
he [the bourgmestre] said this person’'s namengetiaround and looked at the person he
was speaking to. | saw this man's face” The Witre¢ss recalled that this was same man
whom her brother had pointed out in a passing wretecle on the morning of 30 March
1994, six days before the death of President Habgaia. On that date her brother had
told her that the bourgmestre's wife had informmafrom Kamuhanda of plans for the
Interahamwe to kill Tutsi accomplices in Nkuzuziiude.

534. Prosecution Witness GKI testified that sharretd to the Gishaka Parish Church
from the health centre around 5:00pm on this saaye \While sitting in the courtyard in
front of the Church, she saw a blue minibus, usealneambulance, arrive with the
bourgmestre and policemen carrying rifles. The B&mconfirmed that the bourgmestre
was the same person whom she saw with Kamuharitla bealth centre one hour
earlier.

535. Prosecution Witness GKI testified that thergmestre ordered the Tutsi refugees to
enter the Parish Church and the Hutus to go tbtineau commune. She testified, “[W]e
were pushed into the Church and the doors weredl@sd] | saw persons that were
armed surrounding the Church.”

536. Prosecution Witness GKI gave testimony abauiours that spread amongst the
refugees in the Church that the Accused helpedstadlzlite equipment for the killing in
the Gikomero region. She testified, “While we wateéhe Church during the night people
were screaming saying we must pray because webate # die and these people said
that Kamuhanda had brought weapons.” She testifigcthroughout the night of 12

April 1994 assailants opened the door and took leemyt; then the refugees in the
Church heard people screaming and shots being fired

537. Prosecution Witness GKI stated there wasl détveen 5:00am and 6:00am on the
morning of 13 April. The Witness approached thegtriwho was baptizing refugees,
and requested a drink of water. The Priest tolddéollow him to his house for water.
While she was at the Priest’s house, the Witneasdh&creams and shots from the
Church. The Witness testified that the Priest asiexdo hide in one of the bedrooms, but
that between 4:00pm and 5:00pm, someone informe@tiest that he too would be
killed if he hid a Tutsi. Shortly thereafter, whtre Witness left the Priest's residence,
she saw between fifty and a hundred dead bodienedd GKI testified before the
Chamber that she stepped over the body of her @ad thother as she fled from the site.
According to the Witness’s estimate, the attackhenGishaka Church lasted until some
time between 8:00pm and 10:00pm, after beginnitgden 5:00am and 6:00am, with a
lull around 2:00pm.

538. The record does not indicate the Witness'stifieation of the Accused in court.

The Witness attested to having seen the Accusédmbrief occasions prior to the
attack at the Gishaka Parish Church. Although sl@echrumours from other refugees
about Kamuhanda's distribution of equipment toabsailants, the Witness did not
personally see the Accused at the Parish Churéhgltire massacre.

539. Defence Witness PCE , a female relative oRteused, testified that on 12 April
1994 she went to the health centre near the Gidhakah in order to meet with her
uncle, a Tutsi. Together they went to the Gishaka@sR Church to discover if any of

their relatives had sought shelter there .Theyndidfind any relative at the Church. Back
at the health centre, the Witness noticed Prosatitlitness GKI, whom she knew well



as they attended Church together, and who had tmmethe Parish to ask for medicine.
Witness GKI had come to ask for medicine, and & waly Withess PCE and her uncle
who were present. Witness PCE saw Witness GKI camdego. Defence Witness PCE
visited her uncle between around 11:00am and 3:0@pmever they only spent around
20 minutes together at the Church. That day, th|mé&¥s also passed by the house of
Rutaganira, the bourgmestre of Gikomero commung canld see that no one was in. In
response to a specific question, the Witness sthtdetween 6 April 1994 and 13 April
1994 she never saw the bourgmestre working atdireraine office, nor did she hear
that he was there. Nor had she heard of any meleéiligat the canteen located between
the health centre and the bureau communal thatglzae on 12 April 1994, and thinks
that this would have been impossible anyway, hadtbeen closed due to the security
situation. The Witness heard from others that th&dgmestre had already fled, and that
he had found refuge with a person called Akayunga.

540. Defence Witness PCE testified that killingskiplace at the roadblocks next to the
Gishaka secteur office on 13 April 1994. At thatdithere was around two hundred
Hutus displaced by the war gathered at the Giska&eeur office and another four
hundred Hutus displaced by the war gathered abtkemero commune office in
Gishaka. The distance separating these two offiessaround 400 to 500 metres. The
distance between the Gishaka secteur office an@igieaka Catholic Parish was around
200 metres. The Witness testified that there wevaral three hundred Tutsi refugees
gathered at the Gishaka Catholic Church. Up ustihpril 1994, these two communities
of Tutsi Refugees and Hutu displaced persons lindgirmony, and were even provided
with food by the local people. The Witness remaimmeler house on 13 April 1994 but
observed many Tutsis fleeing from the Gishaka Gati@hurch. Some of them stopped
by her house on the way to ask for water, and stuméd that the brigade commander,
Nyarwaya, and his team, particularly, RwanyangeBpidrem, had chased away the
refugees. The Tutsis and also those “opposed tretiime” were being massacred at the
roadblocks set up around the Gishaka Parish, bu threre no killings at the Parish
itself. The Witness testified that she did not eeAccused in April 1994.

541. Defence Witness PCE testified that on 19 Al#84 the Inkotanyi put her in a camp
in an occupied zone, and she stayed there untihdrthe end of July 1994 or the
beginning of August 1994. She testified to meeBngsecution Witness GKJ in the
camp, and to discussing their experiences. WitGdsktold her that she had left the
Gishaka Parish before the massacre took placd]eahtb the residence of a man named
Niyivugu, and where she stayed until the Inkotdoynd her.

542. Defence Witness PCE testified that she isadive of the family of Witness GEK.
The Witness went to see GEK on 16 April 1994 anskoled she had a newborn child ,
who could hardly have been a week old.

543. Defence Witness PC testified that on 8 ABB4, Tutsi refugees began to arrive at
the Gishaka Parish Church. They came first fromuRgb commune, and later from
Gikomero commune. The Parish was traditionally @ered has a sanctuary in times of
danger and the Witness expected that refugees vgeekishelter in the Church Indeed,
between 500 and 1000 Tutsi refugees sought refutieeiChurch, filling both the main
structure and the Church meeting room. . Accortiniipe Witness the refugees had fled
from the Interahamwe, whom he described as yourgptoyed people with no future
who had been trained by some politicians as ingnisof death.



544. Defence Witness PC testified that approxing&2®l000 Hutus, displaced by the
war, had arrived in the Gishaka area since 1992e. large group of displaced Hutus had
put up their tents next to the football field jdstwn from the Gikomero bureau
communal in Gishaka secteur, and another groupcauaped next to the Gishaka secteur
office. According to the Witness the distance bemvthe Gikomero bureau communal
and the Gishaka Parish is one kilometre by road 489 metres “as the crow flies”. He
estimated the distance between the Gishaka sexffeaer and the Gishaka Parish to be
around 300 metres.

545. Defence Witness PC testified that until 9 Ap8i94 there was no trouble between
the Hutu displaced persons and the Tutsi refugeete Hutu displaced persons
occupied sites close to the secteur and commuieefiHowever, on 9 April 1994, Hutu
displaced persons also started coming from a malbed Nyaconga, and to settle in the
classrooms of the Primary School close to the Galrarish. This created a situation
where, “as they say in Rwanda, they started lookingach other with leopard eyes”. The
Witness testified that on 10 April 1994 bourgme®tgaganira came to the Parish to
observe the situation, and the Witness told hinhttie Hutu displaced persons and the
Tutsi refugees could not stay in the same plaag lzat it was absolutely necessary to
find a solution to the problem. Rutaganira then twaamay with two delegates from the
displaced persons to find another place in Bumisegteur where they could move. A
part of the Hutu displaced persons, shelteredarcthssrooms of the primary school and
camped at the Parish field, left on 10 April 1984t the majority left the next day, 11
April 1994.

546. Defence Witness PC testified that as of 121Ap©4 the official communal
institutions no longer existed. The last time he #ae bourgmestre, during this period,
was on 10 April 1994. On 12 April 1994 the commuoiffices were vacated. The
bourgmestre as well as all the conseillers, hadHefwever the health centre next to the
Gikomero bureau communal remained operational dpad 4 April 1994 or 15 April
1994.

547. Defence Witness PC attested to having seeh? épril 1994, a man outside of the
Parish premises, watching the refugees. This mdrthie Witness that he “was watching
the refugees to avoid them fleeing”. From the manisduct, the Witness identified him
as member of the Interahamwe.

548. According to Defence Witness PC, on the m@roinl3 April 1994, around 9:00am
or 10:00am, a man, identified as a lieutenant AR, led a group of between fifty and
one hundred armed Interahamwe, to the GishakahP@harch. The Tutsi refugees,
while greater in number than the Interahamwe, \@renarmed. The Witness observed
that it was impossible to reason with the Interalvamand some of them seem to be
under the influence of drugs. The Interahamwe, utideleadership of the lieutenant, led
the refugees away from the Church, preventing threm fleeing Only Prosecution
Witness GKI and a small boy, hidden behind ther ateanained in the Church. There
were no gunshots and no wounded at the Parishbiildings were undamaged. The
Witness later learned that the refugees were |éldetdureau communal to be executed.
549. Defence Witness PC denied the testimony add@iation Witness GKJ that the
Priest had shouted “Kamuhanda, Kamuhanda has @yseg your last prayers”. He
denied also the testimony of other Prosecution ¥gges that members of the crowd had
exclaimed “Look at Kamuhanda, we are finished”.ft#¢her denied having seen the



Accused at any time during the events which occduate¢he Gishaka Parish Church.
550. Defence Witness PC stated that on 15 Aprid18® RPF arrived in Gikomero
commune.

551. Defence Witness PC estimated that betweemB0@00 Tutsis were killed in
Gishaka secteur. In answer to a question from #mB, the Witness attested that he did
not know why the Tutsi refugees were led away ftbenChurch to be killed rather than
being killed in the Church itself.

552. Defence Witness PCB testified that there werencidents in Gishaka secteur until
9 April 1994. On that day, the situation begandtedorate. A refugee from Nduba, who
sought shelter in the Witness’s home, informedthat displaced Hutus from Nyacongo
had arrived in Gishaka to loot the Tutsi’s propenty to kill them. The Witness testified
that displaced persons of Hutu ethnicity, numbebatyveen 400 and 500, had been
living in Gishaka secteur since 1992. They hadupatamps in the courtyard behind the
bureau communal, in an area near the secteur pffioend the health centre, and at the
football pitch.

553. According to Witness PCB, Tutsi refugees begaarrive on 9 April 1994. The

flow of refugees continued on 10 and 11 April 19BHe refugees settled in two places,
one group numbering around 200 persons in the yamarinext to the bureau communal,
and the other group at the Gishaka Catholic Parish.

554. Defence Witness PCB estimated the distaneecleetthe two separate
communities, of Tutsi refugees and displaced Hwigch had settled near the bureau
communal, to be 100 metres. Conflicts arose betwsetwo groups. The bourgmestre
came to warn the Hutus that they would be chased the commune if they continued
to create problems and instructed the communat@od keep the displaced Hutus away
from the Tutsi refugees. According to the Witnesssne of the displaced persons,
offended by the warning, called the bourgmestrethecdcommunal police "accomplices
of the Inkotanyi".

555. Defence Witness PCB testified that the anf#reodisplaced persons increased
over the next few days, and on 11 April 1994 theetmne brigade commander, Michele
Nyarwaya, came to the bourgmestre and asked, “Wéy are you preventing us from
working?”. The Witness testified that, at that tjrfte work” meant “to kill”. The
bourgmestre replied, “That it is my responsibitibyensure the safety of people under my
administration. | shall maintain the peace of thegle, | should therefore protect them”.
The commune brigade commander then got angry éind le

556. Defence Witness PCB testified that on 11 Al®®4, at around 1:00pm, after the
commune brigade commander had left the meetinglvatihgmestre, a man who lived
nearby, but who is now dead, came to the bourgméstell him that the commune
brigade commander had left angry and that he hddhsawas going to bring back
Interahamwe from Remera to kill them and then latke Tutsis. At around 4:00pm the
same day he repeated the warning with even moenayg The bourgmestre decided to
flee and he left for Kayanga with his family.

557. Defence counsel questioned Witness PCB almoaltegation, made by Prosecution
Witness GKI, that, on 12 April 1994, the bourgmesif Gikomero commune attended a
meeting about killings at the health centre canteeated in Gishaka secteur. Witness
PCB denied the allegation and insisted that thedroastre did not attend this meeting.
558. Defence Witness PCB attested to having seeAd¢hbused once, at a burial



ceremony, in 1992, and stated that she probablydamat even be able to recognise him
in Court.

559. Defence Witness PCB testified that she hadsacoth to the Gikomero communal
office and the home of the bourgmestre. At neitilace did she ever see any weapons.
She also related facts that in her opinion hadvatgd Prosecution Witness GET to bear
false Witness against the bourgmestre as a gensagjpeect.

560. Witness PCB testified, in cross-examinatibat the Gishaka Catholic Parish
Church was not destroyed. Rather the bureau comirthearribunal, and the health
centre suffered destruction..

b. Findings
o Discussion

561. The Chamber recalls the testimony of Witnelkg @at he recognised the Accused
as Minister of Education “in the government of fimatabazi”, and that the Accused
position had been pointed out to him by his friefidge Chamber notes that at the point
in time to which the Witness referred, the Accukad not yet been appointed to the
position of Minister of Higher Education and Sci@atResearch in the Interim
Government. The Witness placed excessive emphasissighting of the Accused at
the bureau communal, in an attempt to convince&Cthember that he knew the Accused
well. Moreover, the Witness was unable to identify Accused in Court. The Chamber
finds that the Prosecutor did not adequately detnatesthat the Witness knew or
recognised the Accused, and thus the Chamber satisfied that the Witness properly
identified the Accused, and finds his testimonyareling the Accused’s actions to be
unreliable. Furthermore, the Chamber is not coredrtat the Witness’s account is
accurate. Although it is not inconceivable that Aoeused would be wearing
Interahamwe clothing and would personally be condirapa roadblock as described by
the Witness, in the absence of specific corrobomnathe Chamber cannot rely on this
testimony. The Chamber concludes that Prosecutibtneds GKL was not a truthful
Witness, and therefore will not rely upon his testny.

562. The Chamber also recalls the testimony ofdason Witness GKJ. It is clear from
her testimony that she did not personally knowAbeused, and that she identified the
man said to be “Kamuhanda”, only through what skerdh repeated by others. The
Chamber did not find the Witness’s account to Hdeecent.

563. Prosecution Witness GEL testified that he $@nAccused in conversation with the
bourgmestre at the Gikomero bureau communal inagBsslsecteur on 10 April 1994, and
thereafter again at the Gishaka Catholic Churclereshe saw the Accused walking
around the Church approximately thirty minutes bethe attack. The Defence pointed
out in its closing brief that there is a fundaméntatradiction between the testimony of
the Witness in court, and a previous written statetnof the Witness. In his testimony
before the Court, the Witness identified the sftthe attack as Gishaka Church.
However, in his previous statement, the Witnesequlahe attack at the bureau
communal, where he was in hiding. In Court, therM4ts explained this discrepancy as
the fault of the investigators who inaccuratelyoreed his out-of-court statement.
However the Chamber is not convinced on this pdatness GEL also testified as to the
words spoken by people outside the Church. The Gkai not convinced that, whilst



packed tightly inside the Church with more than thwisand other refugees, the Witness
would be able to hear what people were saying¢h ether outside of the Church. The
Chamber notes that Witness GEL was the sole Witloetestify that assailants threw
grenades through the windows of the Church. EvénisfWitness’s account were to be
believed, it would established the Accused’s presext the Gikomero bureau communal
and at the Gishaka Parish Church at around thedfrtiee massacre, but it would not
establish his involvement in the killings. Howevierthe final analysis, the Chamber is
not convinced the Witness positively identified #hecused. Although Witness GEL
obviously suffered a great deal during the attadkieh occurred during April 1994 upon
the Tutsi population, the Chamber cannot consigeevidence to be credible, and
cannot rely upon his testimony in relation to thegence or acts of the Accused in
connection with the attack of the Gishaka Parishr€iin

564. In analysing the testimony of Prosecution \@881GKIl, the Chamber has found her
evidence to be credible, and the basic structureeofccount to be sound, matching in
broad strokes the testimonies of other Witnesses as that Defence Witness PCE
about her being at the Gishaka Health Centre ofspt2 1994, and that of Defence
Witness PC about her being sheltered at the Fsiestidence. However, the Witness did
not know the Accused well, and only during a visithe dispensary at the Health Centre
did she overhear a man exchanging parting words saineone he called “Mr.
Kamuhanda”. Later on, she overheard some people &hurch saying that
“Kamuhanda had brought weapons”. The Chamber haslfthis Witness’s testimony to
be truthful, but does not find it sufficient to &slish the presence or the acts of the
Accused in Gishaka secteur, Gikomero commune, guxpril 1994.

565. Having considered the totally of the evidernlce,Chamber notes the many
inconsistencies between the Witness testimoniesn @wn analysis limited to the
Prosecution Witnesses’ testimonies reveals irratadvle differences in relation to the
events at the Gishaka Parish Church. Witness GHiifieal that once the Tutsi refugees
were inside the Gishaka Church, the Interahamwelandbakiga shut the doors to
prevent them from escaping. Witness GKJ testifieed hot the Interahamwe and the
Abakiga but the refugees themselves shut the Chdools to prevent the Interahamwe
from entering. Witness GKJ further testified tHa issailants tried to break down the
doors. Witness GKL testified that refugees weremadut through a back door during the
night and were never seen again. Witness GKL aiedthat, later, the refugees were
led out of the Church, where the men and the wowexe separated. Witness GEL is the
only Witness to have testified that grenades wei@an through the windows of the
Church. Witness GEL further stated that some ofé¢fiegees said, “That one is
Kamuhanda. He is an authority and he is goingtercede on our behalf’, whilst
Witness GKJ heard people say that the refugees\Wat sealed because “Kamuhanda
has arrived”. Similar contradictions exist among thstimonies of all Prosecution
Witnesses testifying about the events at the Geslagcish Church. Therefore the
Chamber cannot determine with certainty eithetithe of the attack, the precise
location of the attack, the sequence of eventerole, if any, of the Accused in the
attack.

o Conclusion



566. The Chamber finds that a massacre of Tutsgesfs who had sought shelter in the
Gishaka Catholic Parish Church, Gikomero commungalikRural préfecture, occurred
between 10 April 1994 and 13 April 1994, with thestrefugees killed around the 12
April 1994 in a devastating attack. The evidendegsnsistent as to the precise location
or locations of the killings. However, it can bédsaithout any doubt that the killings
occurred in the vicinity of the Gishaka Parish Giuand that many Tutsi refugees lost
their lives.

567. Having considered all the evidence relatintp&events which occurred between 10
April 1994 and 13 April 1994 at Kayanga Roadblookl &ishaka Catholic Parish
Church, sites which are located both in Gikomenmmmne, Kigali-Rural préfecture, the
Chamber finds that the Prosecution has not pravermcharges against the Accused in
relation to his alleged involvement in the masssaevkich occurred there between these
dates.

J. Paragraph 6.37 of the Indictment (Authorityred Accused on the Local Authorities)
1. Allegations

568. Paragraph 6.37 of the Indictment reads:

From April to July 1994, by virtue of their positiptheir statements, the orders they gave
and their acts and omissions, members of the mt&dvernment and influential
members of MRND, MDR (Hutu) and PL (Hutu) includidgan de Dieu Kamuhanda,
Augustin Ngirabatware, Augustin Bizimana, Edouasatétnera, Callixte Nzabonimana,
André Rwamakuba, Mathieu Ngirumpatse, Joseph Naiagi-elicien Kabuga, Juvénal
Kajelijeli, Eliezer Niyitegeka, Casimir BizimungByosper Mugiraneza, Jérbme
Bicamumpaka and Justin Mugenzi exercised authovigy the local authorities and the
militia, including the Interahamwe-MRND militia. €se local authorities and
militiamen, in complicity with the military, as fre 6 April, committed massacres of the
Tutsi population and of moderate Hutu which extehitheoughout Rwandan territory,
with the knowledge of members of the Interim goweent, including, Augustin
Bizimana, Edouard Karemera, Callixte Nzabonimarnar& Rwamakuba, Eliezer
Niyitegeka, Casimir Bizimungu, Prosper Mugiraneldme Bicamumpaka and Justin
Mugenzi.

2. Findings

569. The Chamber recalls its findings that durimgévents of Gikomero Parish
Compound the Accused exercised authority overdht@mwe, local policemen, soldiers,
and local population amongst the attackers buttteavas not in a superior-subordinate
relationship with them and did not maintain effeetcontrol over them.

K. Paragraphs 6.31 and 6.89 of the Indictment @Failo Prevent the Crimes Committed
by the Perpetrators or to Punish Them)

1. Allegations

570. Paragraph 6.31 of the Indictment reads:

Between 8 April and 14 July 1994, in several prééfiess, including Butare, Kibuye,
Kigali, Gitarama and Gisenyi, ministers, préfetsytgmestres, civil servants and soldiers



gave orders to commit, instigated, assisted in ciwtimgy and did themselves commit
massacres of members of the Tutsi population ardkenate Hutu population. Jean
Kambanda, Jean de Dieu Kamuhanda, Augustin Nginavat Justin Mugenzi, Casimir
Bizimungu, Prosper Mugiraneza, Jérome BicamumpB#ayard Karemera, André
Rwamakuba, André Ntagerura, Pauline NyiramasuhuokioEdiezer Niyitegeka knew or
had reason to know that their subordinates had dtiethor were preparing to commit
crimes, and failed to prevent these crimes fromdpebmmitted or to punish the
perpetrators thereof.

571. Paragraph 6.89 of the Indictment reads:

Knowing that massacres of the civilian populaticerevbeing committed, the political

and military authorities, including Augustin Ngitivare, Jean de Dieu Kamuhanda,
Augustin Ngirabatware, Casimir Bizimungu, Prospergilaneza, Jérdme Bicamumpaka,
Justin Mugenzi, Eliezer Niyitegeka, Edouard Karean@&ndré Rwamakuba, Mathieu
Ngirumpatse, Joseph Nzirorera and Juvénal Kajelgek no measures to stop them. On
the contrary, they refused to intervene to cordra appeal to the population as long as a
cease-fire had not been declared. This categagbéadal was communicated to the
Special Rapporteur via the Chief of Staff of Rwandamy, Major-General Augustin
Bizimungu.

2. Findings

572. On the basis of the evidence brought to é&,Ghamber has found that the Accused
led the attackers to Gikomero Parish CompoundHaitrio evidence shown that he was
in a superior-subordinate relationship with tha@kers and nor that he did maintain
effective control over them on 12 April 1994.

573. Accordingly, the Chamber finds that the Accusannot be liable for the failure to
prevent the commission of the crimes or to purtiighgerpetrators thereof.

PART IV — LEGAL FINDINGS

574. In the present Part, the Chamber will pregsitégal findings based on the factual
findings made above in Part Il and .

575. The Indictment states that:

The Prosecutor of the International Criminal TribUfor Rwanda, pursuant to the
authority stipulated in Article 17 of the Statutfietee International Criminal Tribunal for
Rwanda (‘the Statute of the Tribunal’) charges:

JEAN DE DIEU KAMUHANDA

With CONSPIRACY TO COMMIT GENOCIDE; GENOCIDE, ortatnatively
COMPLICITY IN GENOCIDE; CRIMES AGAINST HUMANITY, ad VIOLATIONS
OF ARTICLE 3 COMMON TO THE GENEVA CONVENTIONS AND BDITIONAL
PROTOCOL lI, offences stipulated in Articles 2,r®la4 of the Statute of the Tribunal.
A. Admitted Facts

576. The Accused has admitted that:

Between 1 January 1994 and 17 July 1994, Rwandawstde party to the Genocide
Convention (1948) having acceded to it on 16 Ap@T5.



The victims referred to in this document were prtad persons, according to the
provisions of Articles 3 common to Geneva convergiand additional protocol.

B. Cumulative Convictions

577. In almost every case tried before this Tribuhe issue has arisen as to whether or
not the accused may be convicted of multiple ofésrnzased on the same facts. In
Musema, this Tribunal’s Appeals Chamber finally laadopportunity to pronounce itself
on the matter. This issue as it arose in that easewhether it was permissible to convict
the prisoner of both genocide and exterminatiora(@sime against Humanity) based on
the same facts. Approving and adopting the appkctdst as it was enunciated in the
ICTY Appeals Chamber’s case of Delalic et al. ({Gelebici Case”), the ICTR Appeals
Chamber in Musema held that it was permissibl@smnvict the prisoner.

578. In the Celebici Case, the relevant test waegeas follows:

Having considered the different approaches expdessehis issue both within this
Tribunal and other jurisdictions, this Appeals Chamholds that reasons of fairness to
the accused and the consideration that only distimmes may justify multiple
convictions, lead to the conclusion that multipieninal convictions entered under
different statutory provisions but based on theesaonduct are permissible only if each
statutory provision involved has a materially distielement not contained in the other.
An element is materially distinct from anothertifequires proof of a fact not required by
the other.

Where this test is not met, the Chamber must deniddation to which offence it will
enter a conviction. This should be done on theshafsihe principle that the conviction
under the more specific provision should be uphBhis, if a set of facts is regulated by
two provisions, one of which contains an additiomakerially distinct element, then a
conviction should be entered only under that priowis

579. In the Musema Case, the ICTR Appeals Chanibemated:

In the Jelisic Appeal Judgment, ICTY Appeals Chanamm®pted the reasoning it had
followed in the Celebici case, and held that thdtiple convictions entered under Article
3 and Article 5 of ICTY Statute are permissibledngse each Article contained a distinct
element requiring proof of a fact not required bhg bther Article.

580. Having reviewed these ICTY cases, the Appéhlmber in Musema approved the
test therein as one that “reflects general, objedtriteria enabling a Chamber to
determine when it may enter or affirm multiple cmtions based on the same acts” and
then confirmed the test as “the test to be applitl respect to multiple convictions
arising under ICTR Statute.”

581. Concerning the elements of the offences toobsidered in the application of this
test, the ICTR Appeals Chamber said:

The Appeals Chamber further endorses the apprdatie €elebici Appeal Judgment,
with regard to the elements of the offences tcaler into consideration in the
application of this test. In applying this test,thk legal elements of the offences,
including those contained in the provisions’ intotbry paragraphs, must be taken into
account.

582. Applying the foregoing analysis to the issuéhe Musema Case, the Appeals
Chamber held as follows:

Applying the provisions of the test articulated adahe first issue is whether a given
statutory provision has a materially distinct elet®ot contained in the other provision,



an element being regarded as materially distimehfanother if it requires proof of a fact
not required by the other.

Genocide requires proof of an intent to destroyylle or in part, a national, ethnical,
racial or religious group; this is not requireddstermination as a Crime against
Humanity. Extermination as a Crime against Humaretyuires proof that the crime was
committed as a part of a widespread or systemttickaagainst a civilian population,
which proof is not required in the case of genocide

As a result, the applicable test with respect tobd® convictions for genocide and
extermination as a Crime against Humanity is dgatisthese convictions are permissible.
Accordingly, Musema’s ground of appeal on this p@rdismissed.

583. In deciding the issue as it did on that oagdiowever, the Appeals Chamber
declined to pronounce itself on the question of lwbemultiple convictions under
different Articles of the Statute are always peteuit

584. The Chamber considers that in the presentthaseis no need to pronounce on the
same question, especially as the Chamber has antiivated to do so by the Parties.

C. Criminal Responsibility

1. Indictment

585. The Indictment alleges that the Accused mically responsible on the basis of
Article 6 of the Statute for the crimes describedhe Counts below.

2. The Statute
586. The Atrticle 6 of the Statute on Individual i@imal Responsibility reads:

1. A person who planned, instigated, ordered, cdtathor otherwise aided and abetted
in the planning, preparation or execution of a erireferred to in Articles 2 to 4 of the
present Statute, shall be individually responsibighe crime.

2. The official position of any accused person, thbeas Head of state or government or
as a responsible government official, shall naexe such person of criminal
responsibility nor mitigate punishment.

3. The fact that any of the acts referred to incdet 2 to 4 of the present Statute was
committed by a subordinate does not relieve hiseorsuperior of criminal responsibility

if he or she knew or had reason to know that ti@iinate was about to commit such
acts or had done so and the superior failed tottak@ecessary and reasonable measures
to prevent such acts or to punish the perpetratergof.

4. The fact that an accused person acted pursuant drder of a government or of a
superior shall not relieve him or her of criminesponsibility, but may be considered in
mitigation of punishment if the International Trital for Rwanda determines that justice
SO requires.

3. Jurisprudence

a. Responsibility under Article 6.1 of the Statute

587. Article 6(1) addresses criminal responsibiiittyunlawful conduct of an accused
and is applicable to all three categories of cringesiocide and derivative crimes; Crimes
against Humanity; and violations of Article 3 Conmto the Geneva Conventions and



Additional Protocol II.

588. Article 6(1) reflects the principle that crimal responsibility for any crime in the
Statute is incurred not only by individuals who pieally commit that crime, but also by
individuals who participate in and contribute te tommission of a crime in other ways,
ranging from its initial planning to its executiaag specified in the five categories of acts
in this Article: planning, instigating, orderingyrmmitting, or aiding and abetting.

589. Pursuant to Article 6(1), an individual's peigation in the planning or preparation
of an offence within the Tribunal’s jurisdiction Ngive rise to criminal responsibility
only if the criminal act is actually committed. Awdingly, crimes which are attempted
but not consummated are not punishable, excepléocrime of genocide, pursuant to
Article 2(3)(b),(c) and (d) of the Statute.

590. Jurisprudence has established that for arsaddo incur criminal responsibility,
pursuant to Article 6(1), it must be shown thatdridier participation has substantially
contributed to, or has had a substantial effectlmcompletion of a crime under the
Statute.

591. The elements of the crimes of genocide, Criagasnst Humanity, and violations of
Article 3 common to the Geneva Conventions and #altial Protocol II, articulated in
Articles 2 to 4 of the Statute, are inherent infikie forms of criminal participation
enumerated in Article 6(1), for which an individumay incur criminal responsibility.
These five forms of participation are discusseadwel

o Forms of Participation

(i) Planning

592. “Planning”, implies that one or more persomstemplate a design for the
commission of a crime at both the preparatory argt@tion phases. The existence of a
plan may be demonstrated through circumstantiaesnge. In Bagilishema, it was held
that the level of participation in planning to comhancrime must be substantial, such as
the actual formulation of a plan or the endorsenoéiatplan proposed by another
individual.

(i) Instigating

593. “Instigating”, involves prompting another pemgo commit an offence, and needs
not be direct or public. Both positive acts and £81@ns may constitute instigation.
Instigation is punishable on proof of a causal emtion between the instigation and the
commission of the crime.

(iif) Ordering

594. “Ordering”, implies a situation in which ardimidual with a position of authority
uses such authority to impel another, who is suldgethat authority, to commit an
offence. No formal superior-subordinate relatiopshkirequired for a finding of
“ordering” so long as it is demonstrated that tbeused possessed the authority to order.
The position of authority of the person who gaveoater may be inferred from the fact
that the order was obeyed.

(iv) Committing

595. To “commit” a crime usually means to perpeti@t execute the crime by oneself or
to omit to fulfil a legal obligation in a mannermshable by penal law. In this sense,
there may be one or more perpetrators in relabdhe same crime where the conduct of
each perpetrator satisfies the requisite elemdrtecsubstantive offence.

(v) Aiding and Abetting in the Planning, Preparatior Execution of an Offence



596. “Aiding and abetting” relate to discrete legahcepts. “Aiding” signifies providing
assistance to another in the commission of a criAtgetting” signifies facilitating,
encouraging, advising or instigating the commissiba crime. Legal usage, including
that in the Statute and case law of the ICTR ard@TY, often inter-links the two terms
and treats them as a broad singular legal concept.

597. “Aiding and abetting”, pursuant to the jurispence of the ad hoc Tribunals, relates
to acts of assistance that intentionally provideoemagement or support to the
commission of a crime. The act of assistance magisbof an act or an omission, and it
may occur before, during or after the act of the@merpetrator. The contribution of an
aider and abetter before or during the fact mag tak form of practical assistance,
encouragement or moral support, which has a suitaffect on the accomplishment of
the substantive offence. Such acts of assistarfoeeber during the fact need not have
actually caused the consummation of the crime byatitual perpetrator, but must have
had a substantial effect on the commission of theecby the actual perpetrator.

0 Mens Rea

598. To be held criminally culpable of a crime, pegpetrator must possess the requisite
mens rea for that underlying crime.

599. For purposes of accomplice liability, the mezesrequirement will be fulfilled
where an individual acts with the knowledge thatdr her act(s) assist in the
commission of the crime by the actual perpetrajo¥f#hile the accused need not know
the precise offence being committed by the actagbgtrator(s), the accused must be
aware of the essential elements of the crime, amst be seen to have acted with
awareness that he or she thereby supported the issromof the crime.

600. An accused’s position of superior authorityand of itself, does not suffice to
conclude that the accused, by his or her mere peesa the scene of the crime,
encouraged or supported the offence. The presdrihe accused at the crime site,
however, may be perceived as a significant indicadrnis or her encouragement or
support. The requisite mens rea may be establisbedan assessment of the
circumstances, including the accused’s prior andlai behaviour, failure to punish or
verbal encouragement.

b. Responsibility Under Article 6(3) of the Statute

601. Article 6(3) of the ICTR Statute addressesctitainal responsibility of a superior

by virtue of his or her knowledge of the acts andssions of subordinates and for failure
to prevent, discipline, or punish the criminal aaft$is or her subordinates in the
preparation and execution of the crimes charged.primciple of superior responsibility,
which derives from the principle of individual crimal responsibility as applied in the
Nuremberg and Tokyo trials, was subsequently cedlifn Article 86 of the Additional
Protocol | to the Geneva Conventions in 1977. AatB(3) of the Statute, which is
applicable to genocide, Crimes against Humanitg, serious violations of Article 3
Common to the Geneva Conventions and Additionaideod II, provides as follows:

The fact that any of the acts referred to in AescP to 4 of the present Statute was
committed by a subordinate does not relieve hiseorsuperior of criminal responsibility
if he or she knew or had reason to know that ti@iinate was about to commit such
acts or had done so and the superior failed tottak@ecessary and reasonable measures



to prevent such acts or to punish the perpetratergof.

602. The jurisprudence of both the ICTR and theY@i&s recognised that a civilian or a
military superior, with or without official statusjay be held criminally responsible for
offences committed by subordinates who are undeother effective control. The chain
of command between a superior and subordinatesoeajther direct or indirect.

603. The following three concurrent conditions mustsatisfied before a superior may
be held criminally responsible for the acts ofdriier subordinates:

(i) There existed a superior-subordinate relatignbletween the person against whom
the charge is directed and the perpetrators obffieace;

(ii) The superior knew or had reason to know thatdriminal act was about to be or had
been committed; and

(iif) The superior failed to exercise effective tahto prevent the criminal act or to
punish the perpetrators thereof.

o Existence of a Superior-Subordinate Relationship

604. The test for assessing a superior-subordre&Bonship, pursuant to Article 6(3), is
the existence of a de jure or de facto hierarchdgbaln of authority, where the accused
exercised effective control over his or her submaths as of the time of the commission
of the offence. The cognisable relationship isrestricted to military hierarchies, but
may apply to civilian authorities as well.

605. By effective control, it is meant that the stpr, whether a military commander or a
civilian leader, must have possessed the matdyilitiya either de jure or de facto, to
prevent or to punish offences committed by sub@t@isn The test to assess a superior-
subordinate relationship, in the words of the App&hamber in Bagilishema, is:
[...]whether the accused exercised effective comvelr his or her subordinates; this is
not limited to asking whether he or she had de quthority. The ICTY Appeals
Chamber held in the Celebici Appeal Judgment flads iong as a superior has effective
control over subordinates, to the extent that mepravent them from committing crimes
or punish them after they committed the crimesybald be held responsible for the
commission of the crimes if he failed to exercigetsabilities of control.

0 Mens Rea Requirement that the Superior Knew or Rizason to Know

606. To hold a superior responsible for the crirhdmaduct of subordinates, the
Chamber must be satisfied that the superior posdeks requisite mens rea, namely,
that he or she knew or had reason to know of sonduect.

607. A superior in a chain of hierarchical commanith authority over a given
geographical area will not be held strictly liabde subordinates’ crimes. While an
individual’s hierarchical position may be a sigo#nt indicium that he or she knew or
had reason to know about subordinates’ crimina,detowledge will not be presumed
from status alone.

608. A superior is under a duty to act where heharknew or had reason to know that
subordinates had committed or were about to coroffahces covered by Articles 2, 3,
and 4 of the Statute.

609. In accordance with current jurisprudence eelab Article 6(3), a superior will be
has found to possess, or will be imputed with,rérgiisite mens rea sufficient to incur
criminal liability, where, after weighing a numbafrindicia, the Chamber is satisfied that



(1) the superior had actual knowledge, establishexigh direct or circumstantial
evidence, that his or her subordinates were conmgitir were about to commit, or had
committed, an offence under the jurisdiction of 8tatute, or, (2) information was
available to the superior which would have put binter on notice of offences
committed by subordinates.

o Effective Control of Subordinates to Prevent oniBh Their Criminal Acts

610. Where it is demonstrated that an individua siperior, pursuant to Article 6(3),
with the requisite knowledge, then he or she waitlur criminal responsibility only for
failure to take “necessary and reasonable meastogsévent or punish crimes subject
to the Tribunal’s jurisdiction committed by subaordies. Such measures have been
described as those within the “material possibilitf/the superior, even though the
superior lacked the “formal legal competence” tetthese measures. Thus a superior
has a duty to act in those circumstances in whichrishe has effective control over
subordinates, and the extent of an individual'e@iff’e control, under the circumstances,
will guide the assessment of whether he or she teakonable measures to prevent, stop,
or punish a subordinate’s crimes.

4. Findings

611. The Chamber finds that no specific evidencselgen brought to it as regards the
nature of the relationship between the Accusedtlamdttackers of the Gikomero Parish
Compound. There has been no clear evidence predentbe Prosecution that the
Accused had a superior-subordinate relationship thiése attackers nor that he
maintained effective control over them during tleeigd relevant to the Indictment.

612. This finding is not inconsistent with the Chwaris earlier finding that the Accused
was in a position of authority over the attackéys purposes of his responsibility under
Article 6(1) for ordering the attack at the Gikomé&arish Compound. The finding of a
position of authority for purposes of “ordering”der Article 6(1) is not synonymous

with the presence of “effective control” for purgssof responsibility under Article 6(3).

It is settled that the two provisions are distirgtd, in our view, so are the considerations
for responsibility under them.

613. Therefore the Chamber does not find that theused can bear criminal
responsibility as a superior under article 6(3)haf Statute for the crimes that occurred in
Kigali-Rural préfecture between 1 January 1994 &arig 1994.

614. The Chamber will consider the elements ofridevidual criminal responsibility of
the Accused under the Article 6(1) of the Statatéhe relevant sections below in relation
with each count of the Indictment.

D. Genocide and Related Crimes

615. The Trial Chamber acquitted the Accused off€awf the Indictment, conspiracy
to commit genocide.

616. Count 2 of the Indictment charges the Accwgiglil genocide. Count 3 charges him
with complicity in genocide.

1. The Statute

617. Article 2 of the Statute on Genocide reads:



1. The International Tribunal for Rwanda shall h#ve power to prosecute persons
committing genocide as defined in paragraph 2 isfAlticle or of committing any of the
other acts enumerated in paragraph 3 of this Articl

2. Genocide means any of the following acts coneaittith intent to destroy, in whole
or in part, a national, ethnical, racial or religgogroup, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to membéthe group;

(c) Deliberately inflicting on the group conditiontlife calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent birthiimthe group;

(e) Forcibly transferring children of the groupaiother group.

The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide
(d) Attempt to commit genocide;

(e) Complicity in genocide.

2. Genocide

a. Indictment

618. Count 2 of the Indictment charges:
Count 2 - Genocide, pursuant to Article 2(3)(a)hef Statute

By the acts or omissions described in paragragh$3.90 and more specifically in the
paragraphs referred to below:
Jean de Dieu Kamuhanda:

-pursuant to Article 6(1), according to paragraghs; 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23, 5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t60,66114 t0 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 to 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

-pursuant to Article 6(3), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

is responsible for killing and causing serious bodr mental harm to members of the
Tutsi population with the intent to destroy, in Mdor in part, a racial or ethnic group,
and thereby committed GENOCIDE, a crime stipulatedrticle 2(3)(a) of the Statute of
the Tribunal, for which he is individually respobl& pursuant to Article 6 and which is
punishable in reference to Articles 22 and 23 ef$itatute.

619. For the reasons indicated in Part Ill, Sectiohthis Judgment, the Chamber has
made these factual findings based only on the aelgparagraphs of the Indictment



referred to in Count 2.
b. Jurisprudence

620. The Tribunal is empowered to try the crimé&ehocide under Article 2 of the
Statute.

621. Article 2 of the Tribunal’s Statute is a regmotion of Article Il and 11 of the
Convention on the Punishment of the Crime of Gatmaivhich was adopted on 9
December 1948.

622. The crime of genocide requires a finding dhbmens rea and actus reus. The mens
rea for genocide comprises the specific intentabusl specialis described in the general
clause of Article 2(2) of the Statute—i.e. the caission of a genocidal act ‘with intent
to destroy, in whole or in part, a national, etlahicacial or religious group’. And the
actus reus consists of any of the five acts enueeia Article 2(2) of the Statute, as
shown above.

o Proof of Specific Intent

623. In determining the specific intent of the @iof genocide it is instructive to
consider the following pronouncement of Trial Chambin the Akayesu Case:

“intent is a mental factor which is difficult, evémpossible, to determine. This is the
reason why, in the absence of a confession fromadhased, his intent can be inferred
from a certain number of presumptions of fact. TUmamber considers that it is possible
to deduce the genocidal intent inherent in a paeicact charged from the general
context of the perpetration of other culpable ag&ematically directed against the same
group, whether these acts were committed by the sdfander or by others. Other
factors, such as the scale of atrocities committeslr general nature, in a region or a
country, or furthermore, the fact of deliberatetylaystematically targeting victims on
account of membership of a particular group, whkeluding the members of other
groups can enable the Chamber to infer the genlaaidat of a particular act.”

624. The Chamber generally approves of this stateadting only that intent to commit
a crime, even genocide, may not always be difficuimpossible to discern from the
circumstances of the case.

625. In Kayishema and Ruzindana, Trial Chambelst axpressed the opinion that it
may be difficult to find explicit manifestations witent by perpetrators. Under such
circumstances, the Chamber held, the perpetradotisns, including circumstantial
evidence, may provide sufficient evidence of intéwcording to the Chamber, some of
the indicia of intent may be “[e]vidence such as piysical targeting of the group or of
their property; the use of derogatory language tdw@embers of the targeted group; the
weapons employed and the extent of bodily injung; tnethodical way of planning, the
systematic manner of killing.” In the ICTY Jelisladgment, the Commission of Experts
Report was quoted to this effect: “[i]f essentialie total leadership of a group is
targeted, it could also amount to genocide. Suatideship includes political and
administrative leaders, religious leaders, acadend intellectuals, business leaders and
others—the totality per se may be a strong indicatif genocide regardless of the actual
numbers killed.”

626. The Trial Chamber in Bagilishema stated thHamdemonstrating the “specific
intent” of an Accused through his words and deadslance has to be struck between



his words and deeds and his actual purposeful ainespecially when his intention is
not clear from what he says or does.
To Destroy

627. An Accused may be liable under Article 2 if‘¢ends to destroy a [...] group.”
According to the Report of the International Lawn@oission, destruction within the
meaning of Article 2 is “[tlhe material destructioha group either by physical and
biological means and not the destruction of théonat, linguistic, religious, cultural or
other identity of a particular group.”

In Whole or in Part

628. Under Article 2, an accused may be liablesifintends to destroy in whole or in
part a[...] group.” As has been explained in judgtaeri this Tribunal, in order to
establish an intent to destroy “in whole or in paittis not necessary to show that the
perpetrator intended to achieve the complete aatibm of a group from every corner of
the globe. It is sufficient to prove that the pératr have intended to destroy more than
an imperceptible number of the targeted groupffece the Chamber endorses the
opinion expressed in the Semanza Judgment: thedutisn must establish, beyond
reasonable doubt, the intent of the perpetratdegtroy the target group in whole or in
part, there is no numeric threshold of victims segy to establish genocide.

629. In the Report of the Sub-Commission on Gergdlte Special Rapporteur stated:
“The relative proportionate scale of the actuahtbempted destruction of a group, by any
act listed in Articles Il and Il of the Genocide@@vention, is strong evidence to prove
the necessary intent to destroy a group in whola part.”

o Protected Groups

630. It is required to show under Article 2 that thccused, in committing genocide
intended to destroy “a national, ethnical, racraledigious” group. Trial Chambers of
this Tribunal have noted that the concept of a grenjoys no generally or internationally
accepted definition, rather each group must besassén the light of a particular
political, social, historical and cultural conteficcordingly, “[flor purposes of applying
the Genocide Convention, membership of a grouip isssence, a subjective rather than
an objective concept [where] the victim is percdibg the perpetrator of genocide as
belonging to a group slated for destruction.” Aadetination of the categorized groups
should be made on a case-by-case basis, by regeteoth objective and subjective
criteria.

0 The Acteus Reus

631. The acteus reus for the crime of genocideasiged for under Article 2(2) of the
Statute. As the issues arising in the present aaskmited, the Chamber shall review
only the meaning of the requirements for the critag:killing members of the group”;
and (b) “causing serious bodily or mental harm wmbers of the group”.

Killing Members of the Group

632. Itis clear from the established jurisprudeoictnis Tribunal that the Prosecution
bears the burden of proof to show that the perfmetparticipated in the killing of one or



more members of the targeted group and that thgepator possessed the intent to
destroy the group, as such, in whole or in parer&€hs no requirement to prove a further
element of premeditation in the killing.

Causing Serious Bodily or Mental Harm to Memberghef Group

633. Regarding the requirement under Article 2(2jifat in order to be held liable by
causing serious bodily or mental harm to membeth@fQjroup, the International Law
Commission has indicated that this covers two tygdgrm that may be inflicted on an
individual, namely bodily harm which involves sotype of physical injury and mental
harm which involves some type of impairment of naéfdculties. The International Law
Commission further observed that the bodily or raenérm inflicted on members of a
group must be of such a serious nature as to gretst destruction in whole or in part.
634. Trial Chambers of the Tribunal have held thiaat is “bodily” or “mental” harm
should be determined on a case-by-case basis apduréher held that “serious bodily
harm” does not necessarily have to be permanantonediable, and that it includes
non-mortal acts of sexual violence, rape, mutitegiand interrogations combined with
beatings and/or threats of death. The Trial ChanmbkKayishema and Ruzindana
considered “serious mental harm” to include moesntminor or temporary impairment
of mental faculties such as the infliction of sgdear or terror, intimidation or threat.
The state of the law in this regard is aptly cagdun the conclusion drawn by the
Semanza Trial Chamber:

The Chamber adopts the foregoing standards proeduncAkayesu and Kayishema and
Ruzindana as to the determination of serious batilyjental harm. In addition, the
Chamber finds that serious mental harm need npehmanent or irremediable.

c. Findings

635. The Chamber has found it to be establishethéopurposes of this case that at all
times relevant to the Indictment the Tutsi, thelHand the Twa were identified as ethnic
groups in Rwanda.

636. The Chamber will consider successively thiefahg issues: (1) intent to destroy in
whole or in part the Tutsi ethnical group; (2) #etus reus of genocide; (3) the individual
criminal responsibility of the Accused.

o Intent to Destroy in Whole or in Part the Tutshic Group

637. The Chamber has found that at a meeting angilsometime between 6 April 1994
and 10 April 1994, at the home of his cousins ikd&iero commune, the Accused
addressed those present, incited them to startcillutsi, and distributed grenades,
machetes and guns to them to use and to furthieibdie. He also told the participants
that he would return to see if they had starteckitiegs, or so that the killings could
start.

638. The Chamber has found that the Accused aravdte Gikomero Parish Compound
in the early afternoon of 12 April 1994 in a whiiek-up vehicle and was accompanied
by armed people in the back of the pick-up.

639. The Majority of the Chamber has found thatAbeused, after a conversing with
Pastor Nkuranga, ordered the armed persons whdmohght to the Parish to “work”
which, in this context, was understood by some egges as an order for the killings of



the Tutsi refugees to start. The Majority of thea@lber agrees with the witnesses’
understanding that the Accused gave a verbal todgart the killings.

640. The Chamber has found that a Tutsi preacheedaugustin Bucundura, who
accompanied Pastor Nkuranga into the Compoundshatsby an armed person, who
had come with the Accused. The shooting occurredlgtafter the arrival of the
Accused and while the Accused was still presetti@atGikomero Parish Compound.
641. The Chamber has found that the Accused wagosition of authority over the
armed attackers, insofar as he led them to therfsko Parish Compound. The
Chamber, however, has not found that the Accusexddmva formal superior-subordinate
relationship with the attackers of the GikomeroigtaCompound, nor that he maintained
effective control over them.

642. The Chamber has found that the attackersvadah the attack used traditional
weapons, guns, and grenades, to kill and injursiTetugees. The Chamber has found
that the Accused left the Compound in a vehicleetone after the commencement of
the attack of the refugees by armed Interahamweiess, and policemen. The attackers
attacked the refugees throughout the Compoundjdirgd in the Church and in the
classrooms.

643. The Chamber has found on the basis of thetyodé the evidence that the Accused
initiated the attack. The Majority has further fouthat the Accused used the word
“work” and to give an order to the attackers tatdtae killings. Therefore the evidence
adduced by the Prosecution proves that the Acqosesbnally led an attack of
individuals, soldiers, Interahamwe, and policemgairast Tutsi refugees on 12 April
1994 at the Parish Church and adjoining schooliko@ero, Kigali-Rural préfecture.
The Chamber has found that the Accused arriveldeasthool with a group of
individuals, soldiers, policemen and Interahamweedt with firearms, grenades and
other weapons and that he led them in the GikoRaresh Compound and gave them the
order to attack.

644. The Chamber has found that individuals, soddigolicemen and Interahamwe
attacked the refugees and that a large numbertsisTwere killed by those attackers at
the Gikomero Parish Compound on 12 April 1994.

645. On the basis of the established facts, thenBeafinds that the killings occurring in
Gikomero Parish Compound, Gikomero commune, KiBaiial préfecture, were
systematically directed against Tutsi civilianseTdonduct of the Accused shows clearly
that he participated in those killings with the @fie intent to destroy the Tutsi ethnic
group.

o Killing of Members of the Tutsi Group

646. The Chamber has found that a large numbeeailmers of the Tutsi ethnic group
were killed by Interahamwe, soldiers, policemen guividuals from the local
population at the Gikomero Parish Compound on 18|l Ap94.

647. Accordingly, the Chamber finds that genockdiéihgs of members of the Tutsi
group occurred at the Gikomero Parish Compoun@ikomero commune, Kigali-Rural
préfecture, on 12 April 1994.

o Individual Criminal Responsibility of the AccuséAlticle 6.1 of the Statute)



648. On the basis of its factual findings and Idoalings above, the Chamber finds that
the Accused participated in the killings in Gikomé&arish Compound in Gikomero
commune by ordering Interahamwe, soldiers, ancceoien to kill members of the Tutsi
ethnic group, instigating other assailants torkidmbers of the Tutsi ethnic group and by
aiding and abetting in the commission of the crthreugh the distribution of weapons
and by leading the attackers to the Gikomero P&mmnpound.

649. Judge Maqutu joins with the Majority to corddiuthat the Accused participated in
the crime by ordering these killings, but his reasg differs from that of the Majority.
This reasoning is explained in his Separate ancc@oing Opinion on the Verdict.

650. The Chamber finds that at the time of hisigiggtion in these killings, the Accused
had the intent to destroy the Tutsi ethnic groupfirole or in part.

d. Conclusion

651. In conclusion, the Chamber finds beyond aomeatsle doubt that the Accused is
individually criminally responsible for instigatingrdering, and aiding and abetting the
killing of members of the Tutsi ethnic group in Gikero Parish Compound, Gikomero
commune, Kigali-Rural préfecture, pursuant to Aetié(1) of the Statute.

652. Accordingly, in relation to Count 2 of the ictthent, the Chamber finds the
Accused GUILTY of GENOCIDE.

3. Complicity in Genocide
653. As an alternative count to Count 2, Count Bhefindictment charges:

By the acts or omissions described in paragrapght5.90 and more specifically in the
paragraphs referred to below:

Jean de Dieu Kamuhanda

-pursuant to Article 6(1), according to paragraghs; 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23, 5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t6,66114 t0 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 to 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

-pursuant to Article 6(3), according to paragraghs; 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23, 5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t6,66114 t0 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 to 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

is responsible for killing and causing serious bodr mental harm to members of the
Tutsi population with the intent to destroy, in Mdor in part, a racial or ethnic group,
and thereby committed COMPLICITY IN GENOCIDE, aros stipulated in Article
2(3)(e) of the Statute of the Tribunal, for whiah ik individually responsible pursuant to
Article 6 and which is punishable in reference ttides 22 and 23 of the Statute.

654. The Chamber recalls that Count 3 is an altemaount to Count 2 of the

Indictment and that both charges arise from theesi@ctual allegations. Considering that
the Chamber has already found the Accused guilgeabcide under Count 2 pursuant to
Article 2(3)(a) of the Statute, the Chamber willkeano finding on the charge of



complicity in genocide pursuant to Article 2(3)(#)the Statute as charged in Count 3.
Accordingly, Count 3 is hereby dismissed.

E. Crimes against Humanity

1. General Elements

a. Indictment

655. The Accused is charged with the following ast<rimes against Humanity: murder
(Count 4), extermination (Count 5), rape (Couna®) other inhumane acts (Count 7).
b. The Statute

656. Pursuant to Article 3 of the Statute:

The International Tribunal for Rwanda shall have plower to prosecute persons
responsible for the following crimes when commitéedpart of a widespread or
systematic attack against any civilian populatiomational, political, ethnic, racial or
religious grounds:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation;

(e) Imprisonment;

(f) Torture;

(9) Rape;

(h) Persecutions on political, racial and religigusunds;
(i) Other inhumane acts.

c. Jurisprudence
o Relationship Between the Enumerated Acts anéG#reral Elements

657. The Accused is charged with the acts of mueddermination, rape, and other
inhumane acts as Crimes against Humanity. The cesiom of any of these acts by the
Accused will constitute a Crime against Humanitylydf the Chamber finds that the
offence was committed as part of a widespread stegyatic attack on a civilian
population on any of the following discriminatorgognds: nationality, political
persuasion, ethnicity, race, or religion.

658. In relation to each count for which the Acalisecharged with a Crime against
Humanity, the Prosecution is required to provedleenents indicated above.

659. An act may form part of a widespread or systemattack without necessarily
sharing all the same features, such as the timglacd of commission of the other acts
constituting the widespread or systematic attack.

0 General Elements

The Attack



660. The Chamber adopts the accepted definitidattdck” within this Tribunal, as “an
unlawful act, event, or series of events of thelltisted in Article 3(a) through (i) of the
Statute.” This definition has remained constarmulghout the jurisprudence of the
Tribunal.

661. Moreover, an attack committed on specificrifisimatory grounds need not
necessarily require the use of armed force; itacalgo involve other forms of inhumane
treatment of the civilian population.

The Attack Must be Widespread or Systematic

662. The French and the English language versibtiedtatute, equally authentic are
not consistent regarding this part of the text. Fhench language version which uses the
conjunction “et” reads in translation, “widespresad systematic”, whilst the English
language version uses the disjunctive “or” and se&didespread or systematic”. The
practice of the ICTR and ICTY Tribunals has beeadoept the English language
version, which is in line with customary internaib law.

663. Trial Chamber IIl in Semanza held that: “THea@ber does not see any reason to
depart from the uniform practice of the two TriblgiaThis Chamber also adopts the
standard of the Tribunals and accepts the Englisguage version, “widespread or
systematic”.

Widespread

664. The term “widespread”, as an element of theckitwithin the meaning of Article 3
of the Statute, has been given slightly differeetamings within the various Trial
Chamber Judgments of the Tribunal. However, alllmasaid to refer to the scale of the
attack, and sometimes the multiplicity of victinithe Chamber, following the definition
given in the Niyitegeka and Ntakirutimana Judgmead®pts the test of “large scale,
involving many victims”.

Systematic

665. There has been some debate in the jurisprad#ribis Tribunal about whether or
not the term “systematic” necessarily contains #oncoof a policy or a plan. The
Chamber agrees with the reasoning followed in Semand finds that the existence of a
plan is not independent legal element of Crimesnatjglumanity. In Semanza, ICTR
Trial Chamber Il endorsed the jurisprudence ofAppeals Chamber of the ICTY in
Kunarac, that whilst “the existence of a policyptan may be evidentially relevant, in
that it may be useful in establishing that theckttaas directed against a civilian
population and that it was widespread or systempti¢ the existence of such a plan is
not a separate legal element of the crime”.

666. The Chamber finds that “systematic”, as amel# of the attack within Article 3 of
the Statute, describes the organized nature dadtthek. Demonstration of a pattern of
conduct will also carry evidential value in the @tieer’s final analysis.

The Attack Must be Directed against Any Civilianptation



667. Akayesu defined the civilian population as:

[...] people who are not taking any active part ia bostilities, including members of the
armed forces who laid down their arms and thossgperhors de combat by sickness,
wounds, detention or any other cause. Where thereeatain individuals within the
civilian population who do not come within the dhéfion of civilians, this does not
deprive the population of its civilian character.

668. This definition has been consistently follovirethe jurisprudence of the Tribunal.
Bagilishema added:

It also follows that, as argued in Blaskic, “thesific situation of the victim at the
moment the crimes were committed, rather thanthisis, must be taken into account in
determining his standing as a civilian”.

669. It was also noted in Bagilishema that the tgyopulation” does not require that the
Crimes against Humanity be directed against thieeepbpulation of a geographic
territory or area. Semanza further clarified that:

The victim(s) of the enumerated act need not nackgshare geographic or other
defining features with the civilian population thatms the primary target of the
underlying attack, but such characteristics mayde to demonstrate that the
enumerated act forms part of the attack.

670. The Chamber endorses this jurisprudence.

The Attack Must be Committed on Discriminatory Gnda

671. Article 3 of the Statute provides that thaektagainst the civilian population be
committed on “national, political, ethnical, rac@lreligious grounds”. This provision is
jurisdictional in nature, limiting the jurisdictioof the Tribunal to a narrow category of
Crimes, and not intended to alter the definitiorCaimes against Humanity in
international law.

672. The Akayesu Appeals Chamber clarified thetfmosi

In the opinion of the Appeals Chamber, except endaise of persecution, a
discriminatory intent is not required by internaié humanitarian law as a legal
ingredient for all Crimes against Humanity. To teatent, the Appeals Chamber
endorses the general conclusion and review comtamé&adc, as discussed above.
However, though such is not a requirement for tiraeper se, all Crimes against
Humanity, may, in actuality, be committed in thetsxt of a discriminatory attack
against a civilian population. As held in Tadcit[s true that in most cases, Crimes
against Humanity are waged against civilian popartet which have been specifically
targeted for national, political, ethnic, racialreligious reasons”. It is within this
context, and in light of the nature of the event®wanda (where a civilian population
was actually the target of a discriminatory attathat the Security Council decided to
limit the jurisdiction of the Tribunal over Crimagjainst Humanity solely to cases where
they were committed on discriminatory grounds. Ti&it say that the Security Council
intended thereby that the Tribunal should not proseperpetrators of other possible
Crimes against Humanity.

The Appeals Chamber has found that in doing soS#writy Council did not depart
from international humanitarian law nor did it clgarthe legal ingredients required under



international humanitarian law with respect to Graragainst Humanity. It limited at the
very most the jurisdiction of the Tribunal to a sgdoup of such crimes, which in
actuality may be committed in a particular situati..) In the case at bench, the
Tribunal was conferred jurisdiction over CrimesiagaHumanity (as they are known in
customary international law), but solely “when coitted as part of a widespread or
systematic attack against any civilian population”certain discriminatory grounds; the
crime in question is the one that falls within sacécope. Indeed, this narrows the scope
of the jurisdiction, which introduces no additioméément in the legal ingredients of the
crime as these are known in customary internatitzwval

673. In the present case, we follow this jurispnateof the Appeals Chamber. However,
such acts committed against persons outside thardisatory categories need not
necessarily fall outside the jurisdiction of theblinal, if the perpetrator’s intention in
committing these acts is to support or furtherattack on the group discriminated
against on one of the enumerated grounds.

674. The Chamber notes that a specific discrimnydtaent is required for the charge of
persecution as Crime against Humanity. Howevecesihe Prosecution informed the
Chamber during its closing arguments that it n@&rwished to pursue this charge of
persecution, the Chamber does not find it necedsazgnsider the legal elements of this
crime.

The Mental Element for Crimes against Humanity

675. A clear statement of the mental element ain€si against Humanity is to be found
in the Semanza Judgment:

The accused must have acted with knowledge ofibedier context of the attack and
knowledge that his act formed part of the attackh@ncivilian population.

676. This Chamber fully endorses this position.
d. Findings

677. The Chamber recalls that the Accused adntitiicbetween 1 January 1994 and 17
July 1994 there were throughout Rwanda widespreagistematic attacks against a
civilian population with the specific objective extermination of the Tutsi.

678. The Chamber has accepted that by 12 April 1€894ral thousand men, women and
children, mainly of Tutsi origin, along with theiattle, had taken refuge at the Parish.
679. The Chamber has found that a large numbeutsi Were killed on 12 April 1994 at
the Gikomero Parish Compound, Gikomero commune.

680. The Chamber has also found that a large nuoftartsi were killed on or about the
13 April 1994 in Gishaka, Gikomero commune.

681. The evidence of both Parties shows that that victims had taken refuge in
Gikomero Parish Compound and Gishaka fleeing @tacks against them that occurred
in other areas of Kigali-Rural, such as Rubungo.

682. Thus, the Chamber finds that killings of mershad the Tutsi ethnic group occurred
on a mass scale in Gikomero commune during ApA419 he targets were whole
populations of Tutsi ethnicity, attacked at plasesh as where they took shelter and



refuge. The Chamber further finds that this contdg a widespread attack upon a
civilian Tutsi ethnic group.

683. The Chamber finds that the attack of Gikonfadsh Compound on 12 April 1994
was part of a widespread attack against the Tiviiam population in Rwanda and
particularly in Kigali-Rural.

2. Crimes against Humanity - Murder

a. Indictment

684. Count 4 of the Indictment charges:
By the acts or omissions described in paragrapght5.90 and more specifically in the
paragraphs referred to below:

Jean de Dieu Kamuhanda

-pursuant to Article 6(1), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 t0 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6064.68, 6.75, 6.79 to 6.90

pursuant to Article 6(3), according to paragraphs; 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

is responsible for the murder of persons as paatwidespread and systematic attack
against a civilian population on political, ethoicracial grounds, and thereby committed
a CRIME AGAINST HUMANITY, a crime stipulated in Adle 3(a) of the Statute of the
Tribunal, for which he is individually responsitparsuant to Article 6 of the Statute and
which is punishable in reference to Articles 22 agdf the Statute.

b. Jurisprudence

685. For the reasons set out in the next sectidregal Findings relating to murder, in
the Legal Findings section on extermination asim€against Humanity, and in the
Chamber’s findings on the law relating to cumulatoonviction on the same facts for
both murder and extermination as Crimes againstatityy the Chamber does not here
find it necessary to set out the law relating taden as a Crime against Humanity.

c. Findings

686. The Chamber notes that apart from the quesfisnale, the essence of the crimes
of murder as a Crime against Humanity and extertiminas a Crime against Humanity
is the same. The Chamber finds that there wasfiomurt distinction drawn in the
Indictment between the general allegations of muadea Crime against Humanity and
extermination as a Crime against Humanity. The Gieralso notes that the Indictment
does not specify the identities of victims for whtdme Accused is charged with murder.
687. After consideration of the evidence in thisezghe Chamber finds it appropriate to
consider the evidence relating to the killing oésific individuals as examples of
targeting populations or groups of people for pggsoof extermination, rather than
murder specifically. This position accords with leamber’s finding on the law relating



to cumulative convictions on the same facts foraruand extermination.
d. Conclusion

688. Accordingly, the Chamber will make no findingelation to Count 4 of the
Indictment (MURDER AS A CRIME AGAINST HUMANITY). Tk count is hereby
dismissed.

3. Crimes against Humanity - Extermination
a. Indictment

689. Count 5 on Crimes against Humanity - extertioneof the Indictment charges:

By the acts or omissions described in paragragh$3.90 and more specifically in the
paragraphs referred to below:

Jean de Dieu Kamuhanda:

-pursuant to Article 6(1), 5.1, 5.2, 5.11 to 5.83,6, 5.18, 5.21, 5.23, 5.24, 5.30, 5.33,
5.34,5.38, 6.5, 6.7 t0 6.10, 6.14 to 6.19, 6.28.86, 6.28, 6.30 to 6.39, 6. 41 to 6.46,
6.48 to 6.51, 6.54, 6.56, 6.61 to 6.68, 6.75, €/8.90

-pursuant to Article 6(3), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

is responsible for the extermination of personpas of a widespread and systematic
attack against a civilian population on politicathnic or racial grounds, and thereby
committed a CRIME AGAINST HUMANITY, a crime stipukd in Article 3(b) of the
Statute of Tribunal, for which he is individuallgsponsible pursuant to Article 6 of the
Statute and which is punishable in reference tacked 22 and 23 of the Statute.

690. For the reasons indicated in Part Ill, Sectiohthis Judgment, the Chamber has
made these factual findings based only on the aelgyaragraphs of the Indictment
referred to in Count 5.

b. Jurisprudence

691. It is well established in ICTR case law that:

Extermination is a crime, which by its very natigelirected against a group of
individuals. Extermination differs from murder imat it requires an element of mass
destruction, which is not required for murder.

692. Thus, the killings must have been committed ¢targe scale for the Chamber to
find the Accused guilty of extermination. Theren@s conclusive authority on how many
murders constitute extermination. The first judgteeoncerning extermination as a
Crime against Humanity considered that “large Saddes not suggest a numeric
minimum. It must be determined on a case-by-casks basing a common-sense
approach.” Accordingly, Trial Chamber | in Bagilesha held that:

A perpetrator may nonetheless be guilty of exteatndam if he kills, or creates conditions



of life that kill, a single person, providing thtae perpetrator is aware his or her acts or
omissions form part of a mass killing event, nanma§ss killings that are proximate in
time and place and thereby are best understoodiagla or sustained attack”.

693. In contrast, more recent judgments have Ineltd“tesponsibility for a single or a
limited number of killings is insufficient.” This ast recent approach appears to be more
in conformity with established jurisprudence thatedement of mass destruction is
required for extermination.

694. The Chamber is satisfied that a single kilting small number of killings do not
constitute extermination. In order to give pradtiv&@aning to the charge of
extermination, as distinct from murder, there mngact be a large number of killings,
and the attack must be directed against a groap, &1a neighbourhood, as opposed to
any specific individuals within it. However, the &hber may consider evidence under
this charge relating to the murder of specific undlials as an illustration of the
extermination of the targeted group.

695. In Bagilishema and Kayishema and Ruzindanagt held that extermination is not
limited to intentional acts or omissions but alswers reckless or grossly negligent
conduct of the accused. The Chamber notes that raceat judgments have taken a
slightly different approach, with Semanza holdingtt

[...] in the absence of express authority in theu®abr in customary international law,
international criminal liability should be ascribedly on the basis of intentional conduct.
696. We do not interpret Bagilishema and Kayisham@&Ruzindana to suggest that a
person may be found guilty of a Crime against Hutyahhe or she did not possess the
requisite mens rea for such a crime, but ratheuggest that reckless or grossly
negligent conduct are indicative of the offendenasns rea. Understood in that way, the
Semanza position is not at odds with the Bagilishamd Kayishema and Ruzindana
judgments.

c. Findings

697. The Chamber recalls its findings under thenCofiGenocide that Tutsis were
killed at Gikomero Parish Compound and that theused participated in this killing by
ordering, instigating and aiding and abetting tbemission of the crime.

698. The material element of extermination is #rge-scale killing of a substantial
number of civilians. Although the evidence doesindicate the specific number of
victims to enable a specific finding of the numbédeaths at the Gikomero Parish
Compound, the evidence clearly shows that largebeusnof Tutsi civilians were killed
there during the attack, in which the Accused pgudited. On the basis of reliable and
credible evidence, the Chamber finds that the safdtédlings at the Gikomero Parish
Compound is sufficient to be termed exterminatannd that the principal perpetrators of
the killings committed extermination as a CrimeiaggéHumanity.

699. The Chamber finds that the Accused particgpatehe attack at Gikomero Parish
Compound, and that the Accused was fully awarehisaactions formed part of a
widespread attack. On the basis of the evidenceravidw of the scale of this event, the
Chamber is convinced that the Accused orderedgatst, and aided and abetted the
principal perpetrators of the attack at the Gikamfearish Compound against the Tutsi
civilians, who had gathered there in large numbeseek shelter and refuge.

d. Conclusion



700. In conclusion, the Chamber finds beyond aomasle doubt that the Accused is
individually criminally responsible, pursuant totiste 6(1) of the Statute, for instigating,
ordering, and aiding and abetting the exterminatomembers of the Tutsi ethnic group
at the Gikomero Parish Compound in Gikomero Commune

701. Judge Maqutu joins with the Majority to corddiuthat the Accused participated in
the crime by ordering these killings, but his reasg differs from that of the Majority.
This reasoning is explained in his Separate ancc@oing Opinion on Verdict.

702. Accordingly, in relation to Count 5 of the iciinent, the Chamber finds the
Accused GUILTY of EXTERMINATION AS A CRIME AGAINSTHUMANITY.

4. Crimes against Humanity — Rape
a. Indictment

703. Count 6 on Crimes against Humanity — rap&efindictment charges:
By the acts or omissions described in paragragh$3.90 and more specifically in the
paragraphs referred to below:

Jean de Dieu Kamuhanda

-pursuant to Article 6(1), according to paragraghs; 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23, 5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t6,66114 t0 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 to 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

-pursuant to Article 6(3), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

is responsible for rape as part of a widespreadsgstmatic attack against a civilian
population on political, ethnic or racial groundad thereby committed a CRIME
AGAINST HUMANITY, a crime stipulated in Article 3(gof Statute of the Tribunal, for
which they is individually responsible pursuan®idicle 6 of the Statute and which is
punishable in reference to Articles 22 and 23 ef$itatute.

704. For the reasons indicated in Part Ill, Sectiohthis Judgment, the Chamber has
made these factual findings based only on the aelgyaragraphs of the Indictment
referred to in Count 6.

b. Jurisprudence

705. In Akayesu the Trial Chamber considered tmatraditional mechanical definition
of rape did not adequately capture its true nadnceinstead offered a definition of rape
as:

A physical invasion of a sexual nature, committachgerson under circumstances
which are coercive. Sexual violence which includgse is considered to be any act of a
sexual nature which is committed on a person uadenmstances which are coercive.
706. This conceptual definition of rape was appdoveMusema, where the Chamber



highlighted the difference between “a physical siga of a sexual nature”, and “any act
of a sexual nature” as being the difference betwapa and sexual assault. Meanwhile, a
Trial Chamber of the ICTY handed down the Fururaddijddgment, in which that
Chamber preferred the following more detailed dgfin related to objects and body
parts:

Most legal systems in the common and civil law Warbnsider rape to be the forcible
sexual penetration of the human body by the panilseoforcible insertion of any other
object into either the vagina or the anus”.

707. This definition substantially modified and qaeted by Trial Chamber Il in the
Kunarac Judgment has been endorsed by the Appbkatslier. It reads as follow:

The actus reus of the crime of rape in internatitava is constituted by: the sexual
penetration, however slight:

(a) of the vagina or anus of the victim by the pesfithe perpetrator or any other object
used by the perpetrator; or

(b) of the mouth of the victim by the penis of ferpetrator; where such sexual
penetration occurs without the consent of the micttonsent for this purpose must be
consent given voluntarily, as a result of the wics free will, assessed in the context of
the surrounding circumstances.

708. The mens rea is the intention to effect thigial penetration, and the knowledge
that it occurs without the consent of the victim.

709. Given the evolution of the law in this aread@sed in the Furundzija/Kunarac
approach by the ICTY Appeals Chamber, the Chambds the latter approach of
persuasive authority and hereby adopts the defmds given in Kunarac and quoted
above. The mental element of the offence of rape@dme against Humanity is the
intention to effect the above-described sexual patien, with the knowledge that the act
was perpetrated without the consent of the victim.

710. Other acts of sexual violence which may fatksa@le of this specific definition may
of course be prosecuted, and would be consider¢deb@hamber under other categories
of crimes for which the Tribunal has jurisdictiauch as other inhumane acts.

c. Findings

711. The Chamber is not satisfied with the evideadshuced in support of the allegation
that the Accused was involved in any rapes thatimed during or in relation to the
attack at the Gikomero Parish Compound.

712. Therefore the Chamber does not find the Actuseninally responsible for rape, as
alleged in Count 6.

d. Conclusion

713. Thus, in relation to Count 6 of the Indictmehe Chamber finds the Accused NOT
GUILTY of RAPE AS A CRIME AGAINST HUMANITY.

5. Crimes against Humanity — Other Inhumane Acts
a. Indictment

714. Count 7 of the Indictment charges:



By the acts or omissions described in paragragh$3.90 and more specifically in the
paragraphs referred to below:

Jean de Dieu Kamuhanda

-pursuant to Article 6(1), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,
5.23, 5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 to 6.51, 6.54, 6.56, 6064.68, 6.75, 6.79 to 6.90

- pursuant to Article 6(3), according to paragrapghg, 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6063.68, 6.75, 6.79 to 6.90

is responsible for inhumane acts against persopara®f a widespread and systematic
attack against a civilian population on politicathnic or racial grounds, and thereby
committed a CRIME AGAINST HUMANITY, a crime stipuked in Article 3(i) of
Statute of the Tribunal, for which he is individiyalesponsible pursuant to Article 6 of
the Statute and which is punishable in referencerticles 22 and 23 of the Statute.

715. For the reasons indicated in Part Ill, Sectiohthis Judgment, the Chamber has
made these factual findings based only on the aelgyaragraphs of the Indictment
referred to in Count 7.

b. Jurisprudence

716. In Kayishema and Ruzindana the Trial Chambexdhthat since the Nuremberg
Charter, the category “other inhumane acts” has besintained as a useful category for
acts not specifically stated but which are of corapke gravity.

717. Crimes which may fall under this category wdoothly be acts or omissions similar
in gravity to the conducts enumerated in Articlef 3he Statute, and would be decided by
the Tribunal on a case-by-case basis. In proveigase, the Prosecution must prove a
nexus between the inhumane act and the greatisgffer serious injury to the mental or
physical health of the victim. Inhumane Acts aré/dahose which deliberately cause
suffering. Therefore, where third parties obsermts aommitted against others, in
circumstances in which the Accused may not haveahadtention to injure those third
parties by their observation of these acts, theused may still be held accountable for
their mental suffering.

718. In Kayishema and Ruzindana the position wassarised that:

[...] for an accused to be has found guilty of Criragainst Humanity for other
inhumane acts, he must commit an act of similavigfrand seriousness to the other
enumerated crimes, with the intention to causether inhumane act, and with
knowledge that the act is perpetrated within theralv context of the attack. In the
Niyitegeka Judgment, Trial Chamber | has found byaperpetrating gross acts of sexual
violence upon a dead woman'’s body, the Accusedecanrental suffering to civilians,
his actions constituted a serious attack on theamudingnity of the Tutsi community as a
whole, and that these acts were part of a widedpard systematic attack against the



civilian Tutsi population on ethnic grounds.
c. Findings

719. There was not enough and specific evidenestablish beyond reasonable that the
Accused either planned, instigated, ordered, cotachir otherwise aided and abetted in
the planning, preparation or execution of inhumacts.

d. Conclusion

720. Thus, in relation to Count 7 of the Indictméhe Chamber finds the Accused NOT
GUILTY of OTHER INHUMANE ACTS AS A CRIME AGAINST HUMANITY.

F. Serious Violations of Article 3 Common to then®ea Conventions and of Additional
Protocol Il

1. General Elements

a. The Statute

Article 4: Violations of Article 3 Common to the Geva Conventions

and of Additional Protocol Il

The International Tribunal for Rwanda shall have plower to prosecute persons
committing or ordering to be committed serious aimns of Article 3 common to the
Geneva Conventions of 12 August 1949 for the Ptioteof War Victims, and of
Additional Protocol Il thereto of 8 June 1977. Tée®lations shall include, but shall not
be limited to:

(a) Violence to life, health and physical or mentall-being of persons, in particular
murder as well as cruel treatment such as tortougijation or any form of corporal
punishment;

(b) Collective punishments;

(c) Taking of hostages;

(d) Acts of terrorism;

(e) Outrages upon personal dignity, in particulamHiating and degrading treatment,
rape, enforced prostitution and any form of indée@ssault;

(f) Pillage;

(g) The passing of sentences and the carryingfaeexrutions without previous
judgement pronounced by a regularly constitutedtcatfording all the judicial
guarantees which are recognized as indispensalleibged peoples;

(h) Threats to commit any of the foregoing acts.

b. Jurisprudence
o Nature of the Conflict

721. The provisions of Common Article 3 and Additb Protocol Il, as incorporated in
Article 4 of the Statute, are expressly applicdablalleged offences committed within the
context of conflicts of a non-international chaeacAccordingly, the Chamber must
address the question whether the 1994 conflictwarila falls within the ambit of these
provisions.

722. Common Article 3 prescribes: “In the caseraied conflict not of an international



character occurring in the territory of one of High Contracting Parties, each Party to
the conflict shall be bound to apply, as a minimunjcertain] provisions...” . Therefore,
Common Article 3 is applicable to any non-interaaél armed conflict within the
territory of a state party. In general, non-int¢ioraal armed conflicts referred to in
Common Article 3 are conflicts with armed forcesaither side engaged in hostilities
that are in many respects similar to an internalierar, but take place within the
confines of a single country.”

723. Additional Protocol Il develops and supplersegddmmon Article 3. Specifically,
Additional Protocol Il applies to conflicts takiqdace “in the territory of a High
contracting party between its armed forces andda#as armed forces or other organized
armed groups which, under responsible commandciseesuch control over a part of its
territory as to enable them to carry out sustasrediconcerted military operations and to
implement this Protocol”.

724. Expanding on Common Article 3, Article 1 ofdiional Protocol 1l sets out the
material requirements for applicability:

() the occurrence of an armed conflict in theitery of a High Contracting party,
namely, Rwanda, between its armed forces and eéissatmed forces or other armed
groups;

(i) the responsible command of the dissident arfoeces or other organized armed
groups;

(i) the exercise of control by dissident armedcks or other organized armed groups,
enabling them to carry out sustained and conceniBtary operations;

(iv) the implementation of Additional Protocol Iy the dissident armed forces or other
organized armed groups.”

o Rationae Personae: Perpetrators

725. Pursuant to Article 4 of the ICTR Statute, Thibunal “shall have the power to
prosecute persons committing or ordering to be cittedserious violations of
[Common Article 3 and Additional Protocol 1]”. Treategory of persons who are
accountable under this article for war crimes afilians is not limited. As noted by the
Appeals Chamber of this Tribunal, “Article 4 makesmention of a possible
delimitation of classes of persons likely to beg@amuted under this provision.”

726. Similarly, Common Article 3 and Additional Rwool Il do not specify classes of
potential perpetrators but rather indicate whobemend by the obligations imposed by
their provisions to protect victims and potentiaitvns of armed conflicts. Under
Common Article 3, “each Party to the conflict” i3 sound. The ICRC Commentary on
Additional Protocol Il simply indicates that crinaihresponsibility extends to “those who
must, within the meaning of the Protocol, confomeértain rules of conduct with
respect to the adversary and the civilian poputdtio

727. However, further clarification of the classpoftential perpetrators is unnecessary in
view of the principal purpose of these instrumewtsich is to protect victims of armed
conflicts. Indeed it is well established from theigprudence of the International



Tribunals that the protections of Common Article8,incorporated in Article 4 of the
Statute, imply effective punishment of perpetratansoever they may be. In this regard,
the Appeals Chamber in its judgment in the Akayesse held that:

The minimum protection provided for victims underamon Article 3 implies
necessarily effective punishment on persons whiatgat. Now, such punishment must
be applicable to everyone without discriminationyequired by the principles governing
individual criminal responsibility as laid down bye Nuremberg Tribunal in particular.
The Appeals Chamber is therefore of the opinionititarnational humanitarian law
would be lessened and called into question if tente be admitted that certain persons
be exonerated from individual criminal responsipifor a violation of common Article 3
under the pretext that they did not belong to zi§pecategory.

728. The Akayesu Appeals Chamber also held that theed be no requisite link
between the perpetrator and one of the partigsetaanflict. Specifically, the Appeals
Chamber stated that “such a special relationshmptis condition precedent to the
application of Common Article 3 and, hence, of &ldi4 of the Statute.”

729. Accordingly, criminal responsibility for themmission of any act covered by
Article 4 of the Statute is not conditional on afefined classification of the alleged
perpetrator.

o0 Rationae Personae: Victims

730. The protections of both Common Atrticle 3 ardti®ional Protocol Il, as
incorporated in Article 4 of the Statute, extengbéosons taking no active part in the
hostilities. In view of the jurisprudence of thedmational Tribunals, an alleged victim,
under Article 4 of the Statute, is “any individunat taking part in the hostilities.”

731. The criterion applied in the Tadic Judgmerddtermine the applicability of Article

4 to alleged victims of armed conflicts is: “whethat the time of the alleged offence, the
alleged victim of the proscribed acts was diretaking part in hostilities”. If the answer
to this question is the negative, then the allegeiim was a person protected under
Common Article 3 and Additional Protocaol .

0 Rationae Loci

732. The protection afforded to victims of armedftiots under Common Article 3 and
Additional Protocol I, as incorporated by Articleof the Statute, extends throughout the
territory of the state where the hostilities arewrdng, without limitation to the “war
front” or to the “narrow geographical context oéthctual theatre of combat operations,”
once the objective, material conditions for aplitity of these provisions have been
satisfied.

0 Nexus Between the Alleged Violation and the Arr@shflict

733. For a criminal offence to fall within the arnbf Article 4 of the Statute, the
Chamber must be satisfied that a nexus existeddeetthe alleged breach of Common
Article 3 or of Additional Protocol Il and the untigng armed conflict.

734. The objective of this requirement of a nexetsvieen the crimes committed and the
armed conflict can best be appreciated in lighhefunderlying humanitarian purpose of



these instruments to protect victims of internaiftiots, not victims of offences unrelated
to the hostilities, however reprehensible suchrafés may be.

735. The existence of the requisite nexus at the 6f the alleged crime is an issue for
determination on the evidence presented. It ivié of both the ICTR and the ICTY
Appeals Chambers that the nexus requirement isfrtet alleged offence is “closely
related to the armed conflict”. Indeed the Appé&atambers have stated:

The armed conflict need not have been causal todhemission of the crime, but the
existence of an armed conflict must, at a minimbave played a substantial part in the
perpetrator’s ability to commit it, his decisiondommit it, the manner in which it was
committed or the purpose for which it was committddnce, if it can be established that
the perpetrator acted in furtherance of or undemiise of the armed conflict, it would
be sufficient to conclude that his acts were clpselated to the armed conflict.

736. The determination of whether or not theretedis close relationship between a
particular offence and an armed conflict will uspaéquire consideration of several
factors, including: whether the perpetrator is mmo@nder or combatant; whether the
victim is a non-combatant; whether the victim imamber of the opposing party;
whether the crime is part of a military campaigmg avhether the crime was committed
within the context of the perpetrator’s officialtths. These criteria are not exhaustive of
the factors indicating the existence of a closati@hship between a particular offence
and an armed conflict.

0 Serious Violations

Pursuant to Article 4 of the Statute, the Tribumad been granted jurisdiction to
prosecute serious violations of Common Article @8 ahAdditional Protocol. A “serious
violation” within the context of Article 4, in thepinion of this Tribunal, constitutes a
breach of a rule protecting important humanitaxialues with grave consequences for
the victim. On this basis, the Tribunal has exprddbe view, with which this Chamber
concurs, that the acts articulated in Article 4haf Statute, constituting serious violations
of Common Article 3 and Additional Protocol Il, eittindividual criminal responsibility.

c. Findings

737. For the Accused to incur criminal respondipilinder Article 4 of the Statute, it is
incumbent on the Prosecution to prove beyond redderdoubt that the Accused
committed the alleged underlying crime or crimeaiagf persons not taking an active
part in the hostilities; that the alleged act dsagere committed in the context of an
internal armed conflict; and that there existeeaus between the alleged acts and the
armed conflict.

738. It has been established, for the purposds®tase, that a state of non-international
armed conflict existed in Rwanda as of 6 April 1984nid-July 1994 when the Accused
left the country.

739. For the Accused to incur criminal respondipilinder Article 4 of the Statute, it is
incumbent on the Prosecution to prove beyond redderdoubt that he was directly
engaged in the hostilities, acting for one of thefticting parties in the execution of their
respective conflict objectives. Accordingly, ittitee Prosecution’s responsibility to prove
that the Accused was either a member of the aroreds under the military command of



the belligerent parties or that, by virtue of higherity as a public civilian official
representing the Government, he was legitimatelydated or expected to support the
war efforts.

740. This Chamber has found on the basis of evelpresented during trial that, at the
time of the events alleged in the Indictment, tlreused distributed weapons to members
of the Interahamwe and others engaged in the atiadkikomero and that the Accused
himself participated in the crimes against the iTpgpulation at Gikomero on 12 April
1994.

741. The Prosecution has relied in part on the daotie which support the Chamber’s
findings regarding genocide and extermination &siae against Humanity to attempt to
demonstrate the existence of a nexus betweenldgedlactions of the Accused and the
conflict in Rwanda in 1994. The Prosecution hasgat that the Accused embodied
national governmental authority and that he heléxatutive civilian position within the
administration of the country, including the comrasiof Gikomero and Gishaka.
However, the Prosecution has not shown sufficiemby and in what capacity the
Accused supported the Government effort againsRfPlE. No convincing evidence has
been presented to demonstrate that the Accuskdr @ita private capacity or in his role
as a civil servant, worked with the military, aeliy supported the war effort or that the
Accused’s actions were closely related to the hibssi or committed in conjunction with
the armed conflict.

742. In the Chamber’s view, the evidence in thes@mécase can be distinguished from
the facts of the recent Appeals Chamber judgmeRtasecutor v. Rutaganda, where the
Accused was found, pursuant to Articles 6(1) ara) df the Statute, to be criminally
responsible for crimes of murder as violationsahmon Article 3 of the Geneva
Conventions. In Rutaganda, evidence establishedngey reasonable doubt that a nexus
existed between the armed conflict existing in Reeaand the crimes charged against the
Accused. The basis of this evidence, in signifiqgaart, was established on the testimony
of two expert witnesses, which demonstrated, ialies that soldiers of the RAF provided
military training to the members of the InterahaneaeRND, which was the youth

wing of the political majority in the governmentpower in April 1994, and that some of
the army leaders most involved in the genocideierfted the activities of the
Interahamwe za MRND. The Rutaganda Appeals Chaalberfound, on the basis of
facts accepted by the Trial Chamber, that the Aedwgas second vice-president of the
youth wing of the Interahamwe za MRND, and thaekercised de facto authority over
the Interahamwe militia. It further found beyondeasonable doubt, on the basis of
evidence presented before the Trial Chamber, thakas existed between the armed
conflict and an attack at the site of Nyanza, incltboth the Accused and RAF troops
directed the activities of the Interahamwe andigigdted in the killing of refugees
alongside the Interahamwe.

743. In the present case, as distinguished froragunida, insufficient evidence has been
established to enable a finding that there is aisdetween any crimes committed by the
Accused and any conflict—either a conflict gengradiging in Rwanda or one
specifically affecting the material regions indeain the Indictment.

744. Accordingly, it is not necessary for the Chanto discuss the other elements of the
following crimes, for purposes of this case.

2. Serious Violations of Article 3 Common to thern®ea Conventions and of Additional



Protocol Il—Outrage on Personal Dignity
a. Indictment

745. Count 8 of the Indictment charges:
By the acts or omissions described in paragrapght5.90 and more specifically in the
paragraphs referred to below

Jean de Dieu Kamuhanda:

- pursuant to Article 6(1), according to paragra@teording to paragraphs: 5.1, 5.2,
5.11t05.13, 5.16, 5.18, 5.21, 5.23, 5.24, 5.383,%.34, 5.38, 6.5, 6.7 t0 6.10, 6.14 to
6.19, 6.21 to 6.26, 6.28, 6.30 t0 6.39, 6. 41 4666.48 to 6.51, 6.54, 6.56, 6.61 to 6.68,
6.75, 6.79 to 6.90.

- pursuant to Article 6(3), according to paragrapghg, 5.2, 5.11 to 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 t0 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6064.68, 6.75, 6.79 to 6.90.

is responsible for outrages upon personal digmtparticular humiliating and degrading
treatment, rape and indecent assault, as part afmaed internal conflict, and thereby
committed SERIOUS VIOLATIONS OF ARTICLE 3 COMMON TTHE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL I, a crimstipulated in Article
4(e) of the Statute of the Tribunal, for which kendividually responsible pursuant to
Article 6 of the Statute and which is punishableaference to Articles 22 and 23 of the
Statute.

b. Conclusion

746. In relation to Count 8 of the Indictment, leamber finds the Accused NOT
GUILTY of Serious Violations Of Article 3 Common Tithe Geneva Conventions And
Of Additional Protocol II—Outrage On Personal Ditgni

3. Serious Violations of Article 3 Common to ther®ea Conventions and of Additional
Protocol II—Killing and Violence

a. Indictment

747. Count 9 of the Indictment charges:
By the acts or omissions described in paragrapght5.90 and more specifically in the
paragraphs referred to below:

Jean de Dieu Kamuhanda
-pursuant to Article 6(1), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,

5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 1066114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 t0 6.46, 6.48 t0 6.51, 6.54, 6.56, 6064.68, 6.75, 6.79 to 6.90.



-pursuant to Article 6(3), according to paragrajhg; 5.2, 5.11 t0 5.13, 5.16, 5.18, 5.21,
5.23,5.24, 5.30, 5.33, 5.34, 5.38, 6.5, 6.7 t0,66114 to 6.19, 6.21 to 6.26, 6.28, 6.30 to
6.39, 6. 41 to 6.46, 6.48 t0 6.51, 6.54, 6.56, 6064.68, 6.75, 6.79 to 6.90.

is responsible for killing and causing violencéh&alth and to the physical or mental
well-being of civilians as part of an armed intéro@nflict, and thereby committed
SERIOUS VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND ADDITIONAL PROTOCOL II, a crime gtulated in article 4(a)
of the Statue of the Tribunal, for which he is indually responsible pursuant to Article
6 of the Statute and which is punishable in refeeeo Articles 22 and 23 of the Statute.
b. Conclusion

748. In relation to Count 9 of the Indictment, @leamber finds the Accused NOT
GUILTY of Serious Violations Of Article 3 Common Tihe Geneva Conventions And
Of Additional Protocol II — killing and causing \lence to health and to the physical or
mental well-being of civilians as part of an arne@grnal conflict.

PART V - VERDICT

749. For the reasons set out in this Judgmentngasonsidered all the evidence and
arguments, the Trial Chamber finds in respect efAbcused as follows.

750. Unanimously:

Count 2 (Genocide): GUILTY

Count 3 (Complicity in Genocide): DISMISSED

Count 4 (Murder as a Crime against Humanity): DISBIED

Count 5 (Extermination as a Crime against Human@®ILTY

Count 6 (Rape as a Crime against Humanity): NOTIGUYI

Count 7 (Other Inhumane Acts as a Crime againstathifly): NOT GUILTY

Count 8 (Outrage On Personal Dignity as Seriousa¥iams Of Article 3 Common To
The Geneva Conventions And Of Additional Proto¢gl NOT GUILTY

Count 9 (Killing and Violence as Serious Violatic@§Article 3 Common To The
Geneva Conventions And Of Additional Protocol 1IINOT GUILTY

751. Judge Maqutu appends his Separate and Camg@ginion on the Verdict.
752. Done in English and French, the English texadp authoritative.

Arusha, 22 January 2003



William H. Sekule Winston C. Matanzima Maqutu AteeRamaroson
Presiding Judge Judge Judge

(Seal of the Tribunal)

PART VI - SENTENCE

A. General Sentencing Practice

753. In considering the sentence to be imposedamukanda, the Chamber is mindful
that this Tribunal was set up by the Security Cdwfdhe United Nations under Chapter
VIl of the Charter of the United Nations. The Chamnls particularly mindful of Security
Council Resolution 955 (1994), which in the preagrditessed in the terms set out below
the themes of deterrence, justice, reconciliatémml the restoration and maintenance of
peace.

[-]

Determined to put an end to such crimes and toeéketive measures to bring to justice
the persons who are responsible for them,

Convinced that in the particular circumstanceswhRda, the prosecution of persons
responsible for serious violations of internatiomaimanitarian law would enable this aim
to be achieved and would contribute to the prooésstional reconciliation and to the
restoration and maintenance of peace,

Believing that the establishment of an internatianbunal for the prosecution of persons
responsible for genocide and the other above-maadi@iolations of international
humanitarian law will contribute to ensuring thath violations are halted and
effectively redressed,

[--]

754. In considering the appropriate sentence foalssed upon Kamuhanda, the Chamber
weighs heavily the factors which will contributeMards the realisation of these
objectives. In view of the grave nature of the @sncommitted in Rwanda in 1994, it is
essential that the international community condémem in a manner that carries a
substantial deterrent factor against their reoenge anywhere, whether in Rwanda or
elsewhere. Reconciliation amongst Rwandans, towahitsh the processes of the
Tribunal should contribute, must also weigh heawilyhe Chamber’s mind when passing
sentence.

755. In sentencing Kamuhanda, the Chamber will talceaccount the gravity of the
offences pursuant to Article 23 of the Statute Rtk 101 of the Rules, the individual
circumstances of Kamuhanda, aggravating and mitig&ircumstances as well as the
general sentencing practice of the Tribunal. Im&eof Rule 101 of the Rules, the
Chamber must take into account the general practgarding prison sentences in the
courts of Rwanda. Should it be appropriate, then@ie will give credit to Kamuhanda
for time served in custody pending trial.

B. Mitigating Factors

756. Parties are required in terms of Rule 86(Gduress matters relating to sentencing
in their closing briefs. The Defence did not doldowever, the Chamber invited Counsel
to do so during the oral closing arguments. TheeDe# expressed reluctance to address



matters relating to sentencing because in its ssgiani Kamuhanda should be acquitted.
When pressed on the matter, the Defence submitggdrt the event Kamuhanda is found
guilty, his sentence should be limited to the tpeeiod he has already spent in custody at
the behest of the Tribunal.

757. After considering the evidence, the Chambésthe fact that prior to his
involvement in the genocide, Kamuhanda was widefjarded as a good man, who did a
lot to help his commune and his country.

758. However, the Chamber finds by a majority, &ubligiqutu dissenting, that given the
gravity of the Crimes for which the Accused hasroeeind guilty, there are insufficient
reasons to conclude that there are any mitigatingpfs in this case.

C. Aggravating Factors

759. The Chamber notes that there is no evidenaeyprevious criminal conduct on the
part of Kamuhanda, and the Chamber finds no aggraveircumstances in his conduct
prior to 1994.

760. The Chamber notes that according to Artici@p8f the Statute, the gravity of the
crimes committed should be taken into account dusentencing. The Chamber
interprets this to mean that the more heinous tineeg the higher the sentence that
should be imposed upon its perpetrator. Howeveasgessing the gravity of the offence,
the Chamber ought to go beyond the abstract gra¥itye crime to take into account the
particular circumstances of the case as well asotime and the degree of the
participation of Kamuhanda in the crime.

761. Kamuhanda has been found guilty of Genocidegaiity of Extermination as a
Crime against Humanity.

762. The Prosecution submitted in its closing ket the fact that Kamuhanda was a
top civil servant who subsequently rose to the éggiposition of Minister in Charge of
the Ministry of Higher Education and Scientific Rasch is a strong aggravating factor
that should be considered by the Chamber in iibel@tions on sentencing. It also
submitted that, as a top civil servant, Kamuhanda aprominent figure within
Rwandan society generally, and the Gikomero comnpamtcularly. It submits that
Kamuhanda was popular and renowned in Gikomerorevhe held the position of
Chairman of the Electoral College and the Techr@mhmittee. It submits that his high
position placed him under a duty to espouse thecymilies laid down in the Constitution,
and uphold a higher than average degree of maréigyead, according to the
Prosecution, he supported the genocidal campaigjinely engaging himself in the

killing of Tutsis and inciting others to kill.

763. In determining the extent of the existencaryf aggravating factors, the Chamber
will consider only those factors on which it hasdaa positive finding. The Chamber
has considered the submissions of the Partieshanetirety of the evidence in the case,
and finds the following aggravating factors whensidering the culpability of
Kamuhanda for the crimes for which he has beendaguilty.

764. The Chamber finds that the high position Kaamgla held as a civil servant can be
considered as an aggravating factor. Kamuhandawespected man, influential, and
considered to be an intellectual. He was in thetjposto know and to appreciate the
dignity and value of life, and also the value amgh@rtance of a peaceful coexistence
between communities. He was in the position to mtenthe value of tolerance. Instead
of doing so, he blamed people who were living pkdigefor not taking part in the



campaign of violence. He instigated and led archktta kill people who had taken shelter
in a place universally recognised to be a sanctileyCompound of the Gikomero
Parish Church. As a result of this attack many feeyere massacred. The Chamber
considers these to be gravely aggravating factors.

D. Sentencing Ranges

765. The Chamber has taken into considerationghtescing practice in the ICTR and
the ICTY, and notes particularly that the penaltysifirst and foremost be
commensurate to the gravity of the offence. Prialggerpetrators convicted of either
genocide or extermination as a Crime against Hutygioir both of which Kamuhanda
has been found guilty, have been punished witteseet ranging from fifteen years to
imprisonment for the remainder of the convictedspais life.

766. The Chamber has considered the general sarggractice regarding prison
sentences in Rwanda. The Chamber notes that fandlsé serious crimes, comparable to
a conviction by this Tribunal for Genocide or Exténation as a Crime against
Humanity, a convict under the Rwandan judicial sgstvould be liable to the death
penalty. In regard to lower categories of crimeRwanda, a Rwandan court would have
the power to impose a life sentence. Thus, the @eamegards this as one factor
supporting the imposition of a heavy penalty up@miihanda.

E. Credit for Time Served

767. The Accused was arrested in France pursuaniverant of arrest issued by the
Tribunal on 26 November 1999, and transferred ¢ostat of the Tribunal on 7 March
2000.

768. Pursuant to Rule 101(D), Kamuhanda is entteztedit for the period during

which he was detained in custody pending surreadeitrial.

769. The Chamber finds that Kamuhanda is entitextedit for time served of four years
and fifty eight days, if applicable.

F. Conclusion
770. Given all of the foregoing, the Chamber, byagority, Judge Maqutu dissenting,
now sentences Kamuhanda as follows:

for Genocide (Count 2): Imprisonment for the rerdamof his life;

for Extermination as a Crime against Humanity (QGdynImprisonment for the
remainder of his life;

771. These sentences shall run concurrently.

772. Judge Maqutu appends his Dissent on the Senten

773. In accordance with Rules 102(A) and 103, Kaandla shall remain in the custody
of the Tribunal pending transfer to the State wherashall serve his sentence.

774. Done in English and French, the English textdp authoritative.

Arusha, 22 January 2004

William H. Sekule Arlette Ramaroson
Presiding Judge Judge



(Seal of the Tribunal)
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