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CHAPTER | — INTRODUCTION

A. THE TRIBUNAL AND ITS JURISDICTION

1. The Judgement in the case of The Prosecutor v. ikduhimana is issued by Trial
Chamber Il (“the Chamber”) of the Internationalir@inal Tribunal for Rwanda (“the
Tribunal”), composed of Judges Khalida Rachid Kh#&mesiding, Lee Gacuiga
Muthoga, and Emile Francis Short.

2. The Tribunal is governed by the Statute annexatddJnited Nations Security Council
Resolution 955 (“the Statute”) and by the RulesPobcedure and Evidence of the
Tribunal (“the Rules”).

3. The Tribunal has the authority to prosecute persesgonsible for serious violations of
international humanitarian law committed in the Ragr of Rwanda and Rwandan
citizens responsible for such violations commitiedthe territory of neighbouring
States. Its jurisdiction is limited to acts of genocidajnees against humanity, and
serious violations of Article 3 common to the Geme&@onventions and Additional
Protocol I, committed between 1 January 1994 eén®&cember 1994.

B. THE ACCUSED

4. Mikaeli Muhimana, also known as Mika Muhimana, viesn on 24 October 1961 in
KaganoCellule, GishyitaSecteuy GishyitaCommuneKibuye Préfecture Rwandd. He
becameconseillerof GishyitaSecteurin 19902

5. The Accused was arrested on 8 November 1999 ind3aBalaam, Tanzania, and
transferred on the same day to the United Natioesemion Facility in Arusha,
Tanzanid.

C. THE CHARGES

6. The Indictment, as amended on 21 January 2004gesdne Accused with four counts:
genocide; or alternatively, complicity in genocidegrder as a crime against humanity;
and rape as a crime against humanity. All of thegald events, on which these charges
are based, occurred between April and June 199therBisesero area and in many
locations in Gishyit&CommungKibuye Préfecture in Rwanda.

! Originally adopted by the Judges of the TribumaboJuly 1995, the Rules were last amended on 28g2i
2004 during the Fourteenth Plenary Session. TheitStand the Rules are available at the Tribunaébsite:
<http://www.ictr.org>.

2 Statute, Articles 1 and 5.

% Statute, Articles 1 and 7. As stated in paragfplfi the Indictment, the events set out hereinafteurred in
the Republic of Rwanda between 1 January 1994 arlly 1994, Statute, Articles 2 and 3.

* Defence Closing Brief, para. 3.
® Defence Closing Brief, para. 3.
® Warrant of Arrest and Order for Transfer and Déten 26 October 1999.
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D. THE TRIAL

The trial of the Accused commenced on 29 March 2094he course of 34 trial days,
the Chamber heard 52 witnesses, 19 for the Prasacutd 33 for the Defence.

Closing Arguments of both the Prosecution and teébce were heard on 18, 19, and
20 January 2005.

Judgement and Sentence 28 April 2005
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CHAPTER Il - FACTUAL FINDINGS

A. INTRODUCTION

Allegations Dismissed for Lack of Evidence

9. The Prosecution led no evidence in support of Hegations in Paragraphs 5 (d) (iii), 6

(€) (v), 6 (d) (i), 7 (b) (i), 7 (c) (ii), and 7 Yabf the Indictment. The Chamber therefore
dismisses these allegations for lack of evidence.

B. IDENTIFICATION OF TuTsl, HUTU, AND TWA

10. The Prosecution alleges that :

At all times referred to in this indictment, theexisted in Rwanda a
minority ethnic group known asutsi officially identified as such by the
government. In addition, the majority population swaomprised of an

ethnic group known a#iutu, also officially identified as such by the
government.

11. The Chamber notes that the Defence does not chelldais allegation andhat several
witnesses for both the Prosecution and the Defeatmetified people involved in the
1994 events in Rwanda &stsi Hutu, or Twa® Accordingly, the Chamber finds that, in
1994, persons in Rwanda were identified atsi Hutu, or Twa

C. AuBI

12. At trial, the Accused raised an alibi to establisht he could not have committed the
crimes, which occurred outside his home, for whighwas indicted. The Accused
called a number of witnesses to say that he remaatehis home in Gishyita
continuously mourning his dead son from 8 to 16ilAfB94.

13. In the Niyitegekacase, the Appeals Chamber stated that where ad#eferaises an
alibi:
"he is merely denying that he was in a positiortdaomit the crime with
which he was charged," specifically that he waswelere than at the scene
of the crime at the time of its commission. It &tked jurisprudence before
the twoad hocTribunals that in putting forward an alibi, a dedant need
only produce evidence likely to raise a reasondblebt in the Prosecution's
case. The burden of proving beyond reasonable dingbfacts charged
remains squarely on the shoulders of the Prosetutiodeed, it is

" Indictment, para. 4.

8 The Defence annexed to its Pre-Trial Brief a doenimentitted « Demande du Procureur relative a I

admission de faits », where it is admitted , amotingrs, that « Entre le 1ler avril et le 30 juin 49@s Tutsi, les
Hutus et les Twas etaient identifies respectivernentme des groupes ethniques ».
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incumbent on the Prosecution to establish beyoadomable doubt that,
despite the alibi, the facts alleged are nevertiseieie’

14. Similarly, inMusemait was held that:

"liln raising the defence of alibi, the Accused ranily denies that he
committed the crimes for which he is charged bsb @sserts that he was
elsewhere than at the scene of these crimes wegntbre committed. The
onus is on the Prosecution to prove beyond a redt®moubt the guilt of
the Accused. In establishing its case, when an défence is introduced,
the Prosecution must prove, beyond any reasonaloiletdthat the accused
was present and committed the crimes for whichsheharged and thereby
discredit the alibi defence. The alibi defence does carry a separate
burden of proof. If the defence is reasonably fgsirue, it must be
successful.*®

15. The Chamber will apply this jurisprudence in coesidg the alibi put forward by the
Defence witnesses. The Trial Chamber is satisfied the evidence of the Defence
witnesses does not raise a reasonable doubt akdihev the Accused was present at
the various locations where he is alleged to hawangitted or participated in the
commission of crimes. This finding in no way underes the Accused’s presumption
of innocence, and the Trial Chamber has made atsidhfindings bearing in mind that
the Prosecution alone bears the burden of provingyond reasonable doubt the
allegations made against the Accused.

D. RaPE AND MURDER OF LANGUIDA KAMUKINA AND GORRETTI MUKASHYAKA
IN GISHYITA TOWN, 7 APRIL 1994

Allegations

16. The Prosecution alleges that:

On or about 7 April 1994 in Gishyita town Gishyiecteur Gishyita
Commune Mikaeli Muhimana brought two civilian women Gdtre
Mukashyaka and Languida Kamukina into his house eamkd them.
Thereafter he drove them naked out of his houseirantkd Interahamwe
and other civilians to come and see how nakedisi girls looked like.
Mikaeli Muhimana then directed the Interahamwe aa phe girls’ legs to
provide the onlookers with a clear view of the gjidaginas™*

On or about 7 April 1994 in Gishyita town Gishyi&ecteur Gishyita
CommuneMikaeli Muhimana took to his residence two wom@&urretti
Mukashyaka and Languida Kamukina and dirediegrahamweto Kkill
them. Thelnterahamwekilled the said Gorretti Mukashyaka and Languida
Kamukina at Mikaeli Muhimana’s residence and ingrissence?

° NiyitegekaJudgement (AC), para. 60.
12 Musemaludgement (AC), para. 108.
" Indictment, para. 6 (a) (i).

2 |ndictment, para. 7 (a).
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Evidence

Prosecution Evidence

17.

18.

19.

Prosecution Witness AP, &utsi woman, testified that, on 7 April 1994, she was
arrested by Ruhindura, @mmunepoliceman, on the orders QonseillerMuhimana

and the instructions dBourgmestreSikubwabo, apparently because she had sent her

cattle to Bisesero. According to Witness AP, Muhimalid nothing without receiving
orders from Sikubwabo, and the two men were “alwagether™® The witness was
detained in a cell, and she explained to the Charttia¢ only Tutsi were so detained
during this period in Rwanda. Sometime after hase, she witnessed twatsi men,
agronomists Nkundiye and Murindihabi, being beatendeath with clubs by the
Accused,BourgmestreSikubwabo, and somiaterahamwe Witness AP testified that
she saw the Accused raise a club and hit one ah#freover the head, saying, “This is
how you kill aTutsi” after which she immediately ran home. Witnesslater learned
from the people who performed the burial that thdiés also bore signs of “machete
blows”*

Witness AP testified that, the same day, at appmaiely 7.00 p.m., the Accused, who
was a “very close friend of the family”, came teivia man called Ruhigira. When the
Accused left, he took away two of Ruhigira’s dawgbiTutsi girls named Languide,
aged 18, and Immaculée, aged 21. The two girldyffiedlowed the Accused into his
house because they considered him a friend whaldodé them. Witness AP followed
the Accused and the two girls because she hopeadhthavould agree to hide her
children as well. From where she was standing, agmprately 15 metres from the
house, the witness heard the girls scream horrgsigputing the Accused’s name and
saying that they were “not expecting him to do tteathem”!> Amongst the voices
coming from inside the house, the witness alsogeised the voice oBourgmestre
Sikubwabo, telling the girls to “shut up’.

When the screaming stopped, the witness saw Mulartesd the girls, who were stark
naked and who walked with their “legs apart”, odgsof the house. Muhimana called
for the young people in the house to come out ablh could show them “whautsi
girls look like”!” Witness AP testified that the area was well litthg electricity in the
Accused’s house, and that she could see when thegymen commenced to attack the
girls with clubs. After witnessing this beating.esanderstood that the war had begun,
and she ran away.

Defence Evidence

20.

Defence Witnesses DN, TQ142*° TQ1* DR, #? DI, NT1* TQ13%and DJ *
testified that they did not hear about any rapesroidted by the Accused in his house

. 30 March 2004, p. 41.

. 30 March 2004, pp. 22-23, 40-41, 43, 45-48.

. 30 March 2004, pp. 24, 27.

. 30 March 2004, pp. 23-27, 29; T. 31 March 2q04/.
. 30 March 2004, pp. 24, 27.

. 30 March 2004, pp. 24, 29.

. 18 August 2004, p. 11.

. 25 August 2004, p. 25.

. 23 August 2004, pp. 5-6.
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in April 1994. Defence Witnesses NT1DR? and TQ1% further testified that under
Rwandan culture it is not “possible” for a marrietan to rape someone in the
matrimonial home.

Defence Witness DQ testified that Languida wasindBishyita during the events of
1994. He also denied categorically that MuhimarmeedaGoretti, “because that would
be a very tall story”. Withess DQ elaborated thatré®i sought refuge in Mubuga
Church. Witness DI stated also that Languida sotafige in Mubuga Church.

Findings

Findings on Rape

22.

23.

24,

25.

26.

The Prosecution relies on the testimony of Witn&Bsin support of the allegation of
the rapes of Languida Kamukina and Gorretti Mukakhy

The Chamber finds the evidence of Witness AP tanternally consistent. Moreover,
her testimony was not shaken by extensive crossyeetion by the Defence. The
Chamber is satisfied that the witness knew the seduat the time of the events and
accepts her explanation as to why she was in g@o®emity to the rapes when they
occurred. The Chamber notes that, although shevisdndy disturbed in recounting the
events of 7 April 1994, her answers were straigitéod and she did not exaggerate
the evidence. Thus, the Chamber finds her evideresible and reliable.

The Defence points out that Witness AP’s testimangt odds with the “Amended

Indictment” with respect to the age of the two wmid** The Chamber finds this

challenge to be irrelevant, since the Revised Aradriddictment does not mention the
victims’ ages.

The Chamber finds that the mere fact that seveedéze withesses did not hear of
rapes committed by the Accused in his house onrfl 2894 does not mean that they
could not have occurred. The witnesses advanceckason to support the implied

assertion that, if the Accused had committed ragpey, would have heard of them. The
Chamber does not find this argument persuasive. leember does not accept the
contention that under Rwandan culture it is imgdassfor a man to rape a woman in
the matrimonial home. The Chamber accepts thahynsaciety such behaviour would

be considered unacceptable. However, this fact doepreclude the possibility that it

could occur.

Although Witness DQ testified that Languida was moGishyita during the events of
1994, the Defence did not provide further evidetaceubstantiate this allegation. The
Chamber also notes the contradiction between tlieee of Witness DQ, who stated

. 1 September 2004, pp. 5-7.

. 1 September 2004, pp. 42-43.

. 26 August 2004, pp. 10-11.

. 25 August 2004, pp. 5-6.

. 2 September 2004, p. 11.

. 26 August 2004, pp. 10-11.

. 1 September 2004, pp. 5-7.

. 25 August 2004, pp. 5-6.

. 1 September 2004, pp. 38-39, 42-43.

31 Defence Closing Brief, para. 227.
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31.
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that Languida was not in Gishyita during the evesftd994, and Witness DI, who
stated that Languida sought refuge in Mubuga Church

The Chamber has considered the Defence submidsanwvhereas in the Indictment
and the Witness Statement of Witness AP, it isgalliethat the two girls who were
raped are called Goretti Mukashyaka and Languidenida@na, Witness AP in her
testimony gives the names as Immaculée Mukakayithlaanguida Kamukin&. The
Prosecution contends that the witness gave an atkegexplanation for this
discrepancy?

In her statement of 30 August 1999WVitness AP refers to the two raped girls as
Languida Kamukina and Gorretti Mukashyaka, the téerg of Ruhigira. In her
testimony she referred to Immaculée Mukashyaka badguida Kamukina, the
daughters of Ruhigira. However, she also stated'tmaay have made a mistake about
their names because it's a long time ago. Wheplpeoe dead you can forget their
names, but you always have an image of these peoptair head®

The Chamber notes that Witness AP is related tagRahby marriage and knew the
victims well. The Chamber accepts the witness’ axgtion that the passage of time
has led to some confusion as to the exact nam#ge dfvo sisters, and is satisfied that,
where in her testimony Witness AP referred to Imntée Mukashyaka, or where the
surname was given as Mukakayiro, she was referttnghe sister of Languida

Kamukina and daughter of Ruhigira, that is, GoriMtikashyaka.

The Chamber has also noted the Defence challengath@ss AP’s credibility that she
is related to the currembnseillerof GishyitaSecteur who replaced the Accused, and
that her testimony is therefore biased, and pai pfot against the Accused by the
conseillerto deprive the Accused of his propettfthe Chamber notes that the Defence
never put this allegation of bias to the witnesarducross-examination. Moreover, in
assessing the credibility of Withess AP, the Chanfiaes taken note of this allegation
of bias and is satisfied that it does not in any @igcredit her testimony.

Consequently, the Chamber dismisses the Defencdempes to Witness AP’s
credibility.

Although Witness AP was not an eyewitness to tipe @ Goretti and Languida, the
Chamber infers that the Accused raped them on dkes lof the following factors: the
witness saw the Accused take the girls into hisskpshe heard the victims scream,
mentioning the Accused’s name and stating that tliglynot expect him to do that” to
them; finally the witness saw the Accused lead \tlotims out of his house, stark
naked, and she noticed that they were walking “ththr legs apart”.

The Chamber also finds that, following the rapés, Accused further humiliated the
girls by inviting others to come and see “whatsigirls look like”.

32 Defence Closing Brief, paras. 226-227.

% prosecution Closing Brief, p. 93, para. 36.

3 Admitted as Defence Exhibit D2 (under seal).
% T. 31 March 2004, p. 5.

% Defence Closing Brief, para. 230.
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Findings on Murder

34. The allegation in Paragraph 7 (a) of the Indictmtrdt Languida Kamukina and
Gorretti Mukashyaka were killed biwterahamwein the presence of the Accused,
flows from the chain of events alleged in Paragrépfa) (i) of the Indictment, dealt
with above.

35. While the Chamber has found that the two girls wiaken by the Accused to his house
and raped, the Prosecution presented no evideratetitb girls were killed by the
Interahamwaen the presence of the Accused, or even that direxy;

36. Consequently, the Chamber dismisses the allegatorParagraph 7 (a) of the
Indictment.

E. ATTACKSAGAINST Tuts! IN KizIBA, NYARUTOVU ANDNGENDOMBI, BETWEEN
8 AND 11 APRIL 1994

Allegations

37. The Prosecution alleges that:

On or about 8 April 1994 in the morning, Mikaeli kimana and other
persons, including Charles Sikubwabo mobilisedlieins, gendarmes and
commune policemen at Kiziba commercial centre amgeghem arms and
ammunition for purposes of killingutsi civilians. The said arms and
ammunition were deployed to exterminate Thetsi population in Gishyita
and GisovuCommung?®

The Bisesero area straddles Gishyita and Gig6ammune in Kibuye
Préfecture. Following attacks omutsi civilians who had gathered in
enclosed places throughout Kibuye préfecture betwapril and June
1994, thousands dfutsisurvivors fled to the open but steep and undudatin
hills of Bisesero as their last point of refiie.

On or around 9 April 1994 at Nyarutov@ellule in Bisesero Mikaeli
Muhimana along with Interahamwe, commune policenagd soldiers

hunted for and attackedutsi civilians seeking refuge in the Nyarutovu
hills.*

In April 1994 Mikaeli Muhimana, along with ClemeKiayishema, Obed
Ruzindana and Interahamwe participated in seanchrfd attacks o utsi
civilians taking refuge in Mutiti and Ngendombilkiin Biseserd’

3" Indictment, para. 5 (a).

3 Indictment, para. 5 (d).

% Indictment, para. 5 (d) (ii).

9 Indictment, para. 5 (d) (iv).
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Evidence

Prosecution Evidence

38.

39.

40.

41.

42.

43.

Prosecution Witnesses AWW, BB, and BCtestified about attacks that took place in
Kiziba, Nyarutovu Hill, and Ngendombi Hill, whichre all sites located within the
Bisesero area and are close together.

Prosecution Witness AWtestified that, on 8 April 1994, he sought refagd&lyaratovu
Hill, where he arrived at about 1.00 p.m. The wsgexplained that from Nyaratovu
Hill, which is only a 30 minute walk from Gishyitawn, he could see vehicles parked
in front of the Accused’s house. Later on that dhg, Accused launched an attack of
3000 assailants on Nyaratovu Hill. The witness shes Accused arrive in a red
minivan, acommunevehicle, accompanied by Sikubwabo and fverahamwe They
parked the vehicle in Kiziba and launched an attactkhe hill, between 11.00 a.m. and
4.00 p.m. The Accused was accompanied by seweraimunepolicemen, including
Boniface, Rwigimba, Munyansanga, and Ruhinduragfallhom the witness knew.

The Accused, Sikubwabo, and the policemen were crmvéh guns. Using a
megaphone, the Accused announced: “You must kalhthYou must exterminate them
and get them out of the forests. ... Tingenzismust be exterminated. They must be
flushed out of all the forest$”. The witness testified that among those killedha t
attack were Rwagasana, Rwakayiro, Gasana, and wantechildrert?

Prosecution Witness W testified that, on the magrah9 April 1994, Tutsiresidents of
Nyarutovu, joined by a small number ldtitu, were attacked by people from Musenyi
centre and Gishyit&ecteuy whom they initially mistook for looters. The rdsents
defended themselves with stones, but were soonpowered whenBourgmestre
Sikubwabo, and€onseillerMuhirwa of MusenyiSecteursrrived with three uniformed
commune police to reinforce the attackers. Sikubwabo ahd three commune
policemen were armed. The Accused, carrying a gamgand wearing a white shirt and
black trousers, participated in the attaGendarms, who arrived in a single vehicle,
also participated in the attack. According to thiéness, whenever the assailants ran
low on ammunition, the Accused supplied them wahtridges®

Witness W testified that later that same day, aumd 11.00 a.m., people from the
Bisesero region came to assist the assailantsll\sitiee assailants withdrew to Dukoni
and the refugees went to Rurebero HilThe assailants remained at the base of the hill,
separated from the refugees by a coffee farm.

According to Witness W, during the attack, the Asmmlishot a youngutsiman named
Emmanuel from a distance of 20-30 metres. Emmanaslonly 2-3 metres away from
the witness when he was shot in the foot and W&ltness W knew Emmanuel, who
was the son of one Munyanshongere of Kar&gHule, MusenyiSecteur Emmanuel
was between 18-20 years old. Emmanuel was caraeth ¢he hill by some of th€utsi
and was later taken to Mugonero Hospital.

“1T. 14 April 2004, pp. 5-8.

42T, 14 April 2004, pp. 5, 7.

“3T. 14 April 2004, pp. 5-8.

4T, 27 April 2004, pp. 3-7, 39; T. 29 April 2004, 39.
45 T. 27 April 2004, p. 34.

6T, 27 April 2004, pp. 7, 34, 39-41.
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48.
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50.
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Witness W testified that the attack, on 9 April 49&sted an hour and that no fatalities
resulted, though four people were wounded. Witn&ssvas of the opinion that the
presence of thelutu among the refugees contributed to the small nurabeasualties,
because the assailants did not want to mistakahlyhke Hutu, who were intermixed
with the Tutsi*

Later, on 9 April 1994gendarms from Kibuye arrived to reinforce the assailaiise
gendarme called upon thélutu to stop fighting thelutsi and instructed th&utsi to
come down the hill, promising them protection. Thess testified that he and other
refugees initially did not believe that they wolld safe with thgendarms, because
there were administrative officials amongst theadasts. Eventually, the refugees
descended the hill because they had no choice.Tlitse# were then disarmed of their
traditional weapons, namely clubs, spears, and atasfi

Witness W testified that, on 11 April 1994, he wised several attacks dmutsi
refugees when thélutu who had been camping with them departed. The wsstne
testified that at Kiziba, a commercial centre inrdaa Cellule Nyarutovu and
Ngendombi Hills, the Accused, Sikubwabo, a certananura, as well as other
civilians, policemen, and soldiers participateditacks againskutsirefugees?

Witness W stated that the attack at Kiziba, on p1ilAL994, began at 8.00 a.m. It was
led by Rwigimba, a formecommunepolice officer, with assailants originating from
Musenyi. The second wave of the attack on Kizibmeat 10.00 a.m. and originated
from Gishyita and was led by the Accused, whom ilimess saw from about 15

metres armed with a gun up the road. The peoplendefl themselves against the
assailants with stones and traditional weap®ns.

According to Witness W, wheBourgmestreSikubwabo arrived with reinforcements,
the refugees’ defence weakened. Witness W testifisdsome people were killed with
machetes. Others were shot and killed by the ActuseSikubwabo, although the
witness could not specify who shot whom. When gdreto rain during the attack, the
assailants fell back. However, when the rain suwdasidhe attack resumed, and several
more people were killed. ThEutsi refugees then fled from Musen§gecteurand were
pursued to Nyarutov@ellulein BiseserdSecteur™

Witness W testified that, still on 11 April 1994etrefugees were attacked yet again at
Nyarutovu, acellule of the BiseserdSecteur According to the witness, before the
attack, the assailants, who numbered approximdt@@), appeared to be holding a
meeting at which the Accused was present. Reinfioecgés of assailants continued to
arrive, and towards 12.00 or 1.00 p.m. the numbbeattackers swelled, although the
witness could not give an exact coemt.

Witness W testified that in a locality between tigarutovu and Gitwa&ecteus, four

refugees died from the explosion of a grenade iattatk at Ngendombi. The witness
also heard the Accused tell thaterahamwethat compensation would be given to
whoever killed Kabanda, @utsi with a business in the Gishyita centre. The wines

. 27 April 2004, p. 4 ; See also French trangcrifp 27 avril 2004, p. 39.
. 27 April 2004, pp. 4, 35-36.

. 27 April 2004, p. 8-9.

. 27 April 2004, pp. 8-10, 41-42.

. 27 April 2004, pp. 8-9.

. 27 April 2004, pp. 8-10.
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said that he was between 20 and 30 metres awaytfrerAccused when he heard the
reward offer. Toward evening, on 11 April 1994, thesailants left the area. The
civilians among them left first, while the leadarsd the soldiers continued to shoot at
the refugees before leaving the site.

Prosecution Witness BB testified that, on Satur@l&pril 1994, at about 11.00 a.m., he
and others at Mugonero Adventist Church heard ti@d of drums and jerry cans. The
sound was coming from the direction of Muse8gicteuy which is adjacent to Gishyita

Secteur According to Witness BB, the drums were signedsnfthe people of Musenyi

for help, indicating they had been attacked. Leguthre women inside the church, the
men set out for Musenyi. The witness explained ®aandan culture dictates that
when someone calls for help, people go to “see \ilaat happened”. The witness
explained that Nyarutovu Hill lay between theirdtion and Musenyt!

When Witness BB and others arrived at Kiziba HillMusenyi, they found a crowd of
about 200 people on the other side of the cent@mFa distance of about 20 metres,
the witness saw Rwigimba, @mmunepoliceman, leading an attack. The assailants
looted and destroyetiutsi houses, and captured cattle and sheep. The axsdilbed
several people in this attatkWitness BB was approximately 30 metres from the
Accused, who arrived on a motorcycle and then atwaed it on the road to join other
assailants. The Accused was armed with a grenadeaagun. The Accused and
Rwigimba shot at people, who tried to defend thdweseby throwing stones at the
assailants. One of the people shot waisitgi man named Assiel Rwakayito.

Witness BB testified that he and Rwakayiro fledNgendombi Hill, about half a
kilometre from Ngendombi, where they paused, atualdoO0 p.m, to assess their
predicament. However, the assailants continueduteye the refugees to Ngendombi.
The witness testified that he saw the Accused, was carrying a gun and grenades,
from a distance of 16 metres. According to the es8) the Accused did not kill with a
machete because he was the leader and did nottwissoak himself in blood®
Rather, the Accused fired his gun and threw gremadibe witness saw a grenade,
thrown by the Accused, cause some refugees toTiadl.grenade blast killed Camille,
Ndahimana, and a young man from Musenyi whose némeavitness did not know.
Someone called Nguriso was also shot. From a aistah16 to 20 metres, the witness
saw the Accused shoot Mushereful wsi farmer, who was close to the withess when
he fell.*®

When Witness BB and the other refugees reacheduimenit of Ngendombi Hill, they
observed the assailants backtracking. The refuthpessreturned to the site of the recent
attack to assist survivors. According to the wisyéke assailants had killed Ndahimana
with machetes. He observed that Camille’s chest tmas apart and that his eyes had
bled. The witness knew Camille, a resident of Kazibnd Ndahimana, whose parents
were Witness BB’s neighbours. The witness, redlidinat survival at Ngendombi

3T, 27 April 2004, pp. 8-10.

> T. 16 April 2004, pp. 3, 16, 18.

% T. 16 April 2004, pp. 3, 5, 17.

5T, 16 April 2004, pp. 4-5, 17-18.

" T. 16 April 2004, p. 6.

8T, 16 April 2004, pp. 5-6, 8-10, 19, 22.
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would be difficult, fled with his wife and six chliten to Muyira Hill, where they
arrived in the evening of 9 April 1992.

Prosecution Witness BCtestified that people from her area, béiatu and Tutsi
initially sought refuge together on a hill becadkey did not know the identity and
intentions of their attackers. They did not knowttthe assailants were targeting only
Tutsi The Accused addressed the refugees who had gdtberthe hill, telling them
that their attackers were only bandits. He cautiotieem that it was unwise to fight
against guns with mere machetes and stones. Thes@dcthen disarmed them and
asked Ruhindura, @@mmunepoliceman, to put all the collected weapons intbase

of Casimir Ngendahayo, ldutu in charge of the&ellule According to the witness, the
Accused "asked thidutu to break away from th&utsi [whose] fate was sealeé'The
assailants waited until thélutu departed and then they started shooting at the
remainingTutsirefugees. Witness BC testified that, after th@dant, she felt that the
Accused “was markingTutsi and indeed, from that day forward, the Accused
launched daily attacks against fhetsirefugees:

Witness BC testified that, on Friday night, 8 AptB94, a woman named Leona was
killed by assailants. Consequently, Witness BClagrdfamily fled to the Bisesero Hills
region where there were many hills, and where othesi might help them. Witness
BC and her family arrived at Kigarama Hill in Bises on Saturday, 9 April 1992.

Witness BC testified that, on Sunday, 10 April 1984 Accused, accompanied by
communepolicemen named Ruhindura and Rwigimba, led a groulnterahamwe
from Gisenyi and Ruhengeri in an attack against ndgenbi Hill. The witness
recognised the attackers hgerahamwebecause they were clothed only in banana
leaves. According to the witness, th@erahamwewore banana leaves to associate
themselves with devils. At approximately 2.00 p.after theTutsi men had repelled
the attackers momentarily, Witness BC saw Muhimigmaw a grenade on the road.
The explosion killed manyutsi Those not killed by the explosion were subseduent
“finished off” by assailants with machetes. The negs testified that, during the
attacks, Muhimana and the attackers chanted: “BExitate them. Flush them out of the
forest”®

Witness BC testified that, close to sundown, sheth@ Accused “gruesomely kill” her
children. According to the witness, the Accusedthetthroat of her first child and cut
off the arms of both of her other children. He the witness’ two hands and then
completely cut off her left hand and cut her onliead and shoulders with a machete.
The witness, who lost consciousness, was awakenéérhusband at about 6.00 p.m.
During testimony, Witness BC showed the Chamberstbb of her left hand and the
scars on her right hand, her shoulders, and het®hea

. 16 April 2004, pp. 6-7, 19-22.

. 20 April 2004, p. 39.

. 20 April 2004, pp. 34, 36, 38-39, 51-52, 54.
. 20 April 2004, pp. 38-39, 57.

. 20 April 2004, pp. 38, 42, 55, 57-59.

. 20 April 2004, pp. 36-38, 59, 64.
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Defence Evidence

59. Defence Witnesses DM, TQ13* TQ1,°” and NT1 testified that they never heard of
any distribution of weapons at Kiziba during theeetg of 1994. Witness TQ1 stated
that the funeral for Muhimana’s son was held orAp@l 1994. From that day until the
end of the mourning period, on 16 April 1994, thecAsed remained at his residefice.

Findings
Mobilization and Distribution of Weapons at KiziG@ammercial Centré

60. In its Pre-Trial Brief, the Prosecution relies ontiéss W to prove the allegations that
the Accused mobilised assailants and distributedsaand ammunition at Kiziba
Commercial Centre, as alleged in Paragraph 5 (&heoindictment® However, in its
Closing Brief, in support of this paragraph, itexss that it relies on Witnesses W, BB,
and BC, as well as the evidence of all Prosecutiiinesses who testified about the
factual allegations in Paragraphs 6 (a) (i)-(imda7 (a) (i) of the Indictment in support
of Counts Ill and IV, respectivef§. The Chamber notes that the testimonies of these
witnesses relate to attacks in Kiziba, Nyarutovogd &gendombi, while the instant
paragraph of the Indictment mentions only the msdiion and the distribution of arms
and ammunition at Kiziba Commercial Centre. Thaefthe evidence of such attacks
falls outside the scope of this paragraph.

61. The Chamber notes that no witness was called tdytésat, “on or around 8 April
1994, in the morning”, in Kiziba commercial centtbg Accused gave “civilians,
gendarms, andcommunepolicemen ... arms and ammunition for purposes Iihgi
Tutsi civilians” or that the “said arms and ammunitioerer deployed to exterminate
the Tutsi population in Gishyita and Gisovtommuns”, as alleged in Paragraph 5 (a)
of the Indictment. The evidence relates to a différsituation, which is the use and
resupply of weapons during an attack against Kiziba

62. Accordingly, the Chamber finds that the Prosecutias not proved the allegations in
Paragraph 5 (a) of the Indictment.

Attacks at Nyarutovu

63. The Chamber finds the first-hand accounts of WaresW and AW about the attacks
that occurred at Nyarutovu to be credible. The evae presented by the Defence does
not raise any reasonable doubt in relation to tla¢tseks, and no Defence witness has
challenged Witness W’s and AW'’s accounts of thackt. The Accused’s alibi, that
between 10 April 1994 and 16 April 1994, he did leatve his home, is not convincing.
The Chamber finds that, even assuming he was nrauthe death of his son between
8 and 16 April 1994, this does not exclude hisipigtion in the attacks at Nyarutovu.

5 T.17 August 2004, p. 28.

T, 25 August 2004, p. 4.

67T, 23 August 2004, p. 3.

8T, 26 August 2004, p. 8.

9T, 23 August 2004, pp. 3-4, 12, 15, 31.

0 Indictment, para. 5 (a).

" Prosecution Pre-Trial Brief, Part ®orrigendum no.20 (Witness W).
2 prosecution Closing Brief, p. 19, para. 41.
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The testimony of Witness TQ1 that the Accused resthiat his residence from 10
April to 16 April 1994 is not convincing. Many ciiéte Prosecution witnesses and
Defence Witness DC saw the Accused in differentgdaoutside his house between 8
April 1994 and 16 April 1994.

On the basis of the testimonies of Witnesses W AW the Chamber finds that,
between 8 and 11 April 1994, the Accused partieipain two large-scale attacks
againsftlutsirefugees at Nyarutovu.

The Chamber notes the discrepancy between thentess of Withnesses AW and W

in relation to the date of the first attack at Nytawu. Whereas Witness AW testified

that the attack occurred on 8 April 1994, Witnessatalled the date of the attack as 9
April 1994. The Chamber is of the view that in atfans where witnesses are called to
testify on events which took place over a decadg digcrepancies relating to the time
and date of the event may occur.

The Chamber finds that in the first attack, whigg#n in the morning of 8 or 9 April
1994, Tutsiresidents of Nyarutovu were assailed by peopl@ f@shyita and Musenyi.
When leaders from theommunejoined the assailants, th€utsi refugees were
overpowered. Based on the eyewitness account afésstW, the Chamber finds that
the Accused was armed and participated in thelkatigcsupplying the assailants with
ammunition. The Chamber further finds that the Aszlishot a youngutsiman called
Emmanuel in the foot and that Emmanuel fell togheund. In addition to Emmanuel,
many people were injured during the attack befbeedssailants withdrew to Dukoni
and theTutsisurvivors fled to Rurebero Hill.

The Chamber finds that, on 11 April 1994, a secattack took place at Nyarutovu Hill
and in the neighbouring areas of Kiziba, Nyarutoamgd Ngendombi. These attacks
were launched again3utsi after the departure of théutu refugees. The attackers at
these sites included the AccusBdurgmestreSikubwabo, a certain Kananura, as well
as other civilians, policemen, and soldiers.

The Chamber therefore finds that the Prosecutienpihaved beyond reasonable doubt
the allegations in Paragraph 5 (d) (ii) of the @tiient, that the Accused hunted for and
attackedT utsicivilians seeking refuge in the Nyarutovu Hills.

Attack at Ngendombi Hill

69.

70.

71.

The Prosecution presented the evidence of Withnd8Be®8C, and W in support of its
allegation that the Accused participated in anciti Ngendombi Hill in April 1994,
The evidence of these witnesses has been summalsgd.

In response, the Defence contends that the Accwsednot provided with adequate
notice in respect of the allegations contained s tparagraph. The Defence
particularly alleges that “the Prosecutor’'s PreallBrief gives no notice as to which
Prosecution witness made this allegation”, andh&mnt that “the vagueness of the
allegation makes it impossible to determine whackus reusof genocide corresponds
to the allegation in this paragraph of the amerddittment”

The Chamber has reviewed the Prosecution Pre-Brigf and notes Paragraph 58
which states that:

'3 Defence Closing Brief, para. 188.
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... witnesses AW, BU, BG, BB, BE, BP, AT, AP, BF, B®,and C

will testify to acts of genocide, murder and ralpat twere perpetrated
by Mikaeli Muhimana in the various hills and vakew the Bisesero
area. The witnesses will testify to seeing Mikadlihimana either
individually or in concert with Clement Kayishema& harles

Sikubwabo, Obed Ruzindana and others, distributesaand took
part in the attacks and sexual assaulTotsi civilians.

The Chamber holds that the above paragraph clgadyided the Accused with
sufficient notice of which witnesses would tesiiflysupport of Paragraph 5 (d) (iv) of
the Indictment. The Chamber further holds thatitis¢ant paragraph of the Indictment
provided sufficient information about where theegtd attack took place and that the
Pre-Trial Brief provided the Accused with furtharpculars of the allegatiofi.

With regard to the Defence contention that thegaliien is so vague as to make it
impossible to determine whidctus reusof genocide corresponds to the allegation in
this paragraph of the Amended Indictment, the Clandonsiders that the very
allegation in Paragraph 5 (d) (iv) of the Indicthérat the Accused participated in the
“search for and attacks drutsi civilians” would, if proved, constitute thectus reusof
genocide. Further allegations which could conitilteactus reusof genocide were
also provided to the Accused in Paragraphs 54-58efPre-Trial Brief as well as in
the Annex of the same document detailing a sumroatite anticipated testimony of
Witness BC. The Defence objection in this instasdberefore unfounded.

The Chamber has already found Witness W to be ldeedhith regard to the attack at
Nyarutovu. The Chamber finds Prosecution Withe&#snd BC credible. They gave
a reliable and detailed account of the events a&ngmbi Hill in April 1994. Witness
BB was close to the Accused and gave a compreteastount of his actions.

The Chamber rejects the Defence challenge to WitB&3s credibility’”” Contrary to
the Defence contention, the Chamber does not fimdcantradiction in the witness’
account of how her children were killed.

Based on the testimonies of Witnesses BB, BC, andh& Chamber finds that the
attack onTutsirefugees on Ngendombi Hill took place between @ &h April 1994,
and that the Accused, with twowmmunepolicemen, including Ruzindana, led a group
of Interahamwein carrying out the attack. Based on the consisted corroborative
testimonies of all three witnesses, the Chambeisfihat the Accused was armed with
a gun and grenades and that he threw a grenada ortawd ofTutsirefugees, causing
many deaths. Witnesses BB and BC also testifietittitse who did not die from the
blast of the grenade were later “finished off” ygsmachetes. Based on the testimony of
Witness BC, the Chamber accepts that the purpofieeddttack was to flush theutsi
out of the forest and exterminate them.

The Chamber further finds that, on 10 April 199#emthe attack on the refugees at
Ngendombi Hill, the Accused killed Witness BC'’s dhr children. The Accused
attacked Witness BC with a machete, cutting hetherhands, shoulders, and head. He
amputated her left hand.

The Chamber finds that, in April 1994, the Accugediticipated in the search for and
attack onTutsicivilians at Ngendombi Hill. Many utsidied or were seriously injured

" Prosecution Pre-Trial Brief, Part @orrigendum No.15 (Witness BB); No.18 (Witness BC).
'S Defence Closing Brief, paras. 188-189.
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in the attack. However, the Chamber finds no ewdethat the Accused searched for
and attacked utsicivilians taking refuge at Mutiti.

The Chamber therefore finds that the Prosecutienpnaved beyond reasonable doubt
the allegations in Paragraph 5 (d) (ii) in relatiorthe attacks at Ngendombi Hill.

F. MEETING AT THE ACCUSED S RESIDENCE IN GISHYITA TOWN, MID-APRIL
1994

Allegations

80. The Prosecution alleges that:
On or about 7 April 1994, Mikaeli Muhimana held aeeting at his
residence in Gishyita town, Gishyifaecteur Gishyita Commung with,
amongst others, the Gishyita Bourgmestre Charlésib8iabo and a
businessman Obed Ruzindana. Shortly thereaftanddll rape and other
atrocities commenced in Gishyif@ommung®

Evidence

Prosecution Evidence

81.

Prosecution Witness AQ aTutsiwoman, testified that, in mid-April 1994, Muhimana
Ruzindana, and Sikubwabo convened a meeting in dbertyard in front of
Muhimana's house. Witness AQ was close to the mamnycipants, at the meeting but
was not able to hear what was said. The witnegsieesthat some time before the
meeting, she overheard the Accused state that Isegemg to hold a meeting to
encourage thelutu population to go out and killutsi”

Defence Evidence

82.

83.

84.

Defence Witness TQ13testified that he neither saw Charles SikubwaboObed
Ruzindana in Gishyita on 7 April 1994 nor heardt thaneeting was held on 7 April
1994 in Gishyita town centré.

Defence Witnesses TQI% DJ* and NT1* testified that there were no meetings held
on 7 April 1994 at the Gishyita centre. Witness #@pecified that he did not attend,
nor was aware of, any meetings held by the authsiiih April, May, or June 1994.

Defence Witness NT1 asserted that there were ndingeen the Gishyita centre during
the months of April and June 1994. The witness ddtiat, during the war, it was
impossible for thddourgmestrdo hold meetings, due to insecurity.

% Indictment, para. 6 (a).

.

15 April 2004, pp. 13-14, 42-45, 47.
. 25 August 2004, pp. 5, 19.

. 25 August 2004, p. 25.

. 1 September 2004, pp. 73-74.

. 26 August 2004, pp. 4-6.

. 25 August 2004, p. 41.

. 26 August 2004, pp. 21-22, 25-26.
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85. Defence Witness DSwho lived close to the Accused’s house, testifleat, on 7 April
1994, he did not hear of a citizens’ meeting orgadhiby theeommuneuthorities”

86. Defence Witness DRestified that, on 7 April 1994, around 11.30 a.he stopped by
the Accused’s home, where he remained for abouthivuws. The witness testified that,
while at the Accused’s home, he was neither awdrearty meeting nor saw
BourgmestreSikubwabo or Obed Ruzindafa.

87. Defence Witness Ditestified that, during the war, the Accused arkliBivabo were
not on good terms because the former “was mardexdTutsiwoman, and Sikubwabo
did not like men who were married Taitsiwomen”#

Findings

88. The Chamber finds that there is insufficient evizketo prove the allegations contained
in Paragraph 6 (a) of the Indictment and Paragrpbf the Pre-Trial Briéf that the
Accused and others held meetings at which plaratéek Tutsi civilians were made.
On the basis of Witness AQ’s testimony, the Chantipeis that a meeting of officials
was held at the Accused’s residence during midiA®@94. However, there is nothing
to suggest that the meeting was held for an unlapdtpose, and the Prosecution has
failed to establish a link between the meeting &mel killings, rapes, and other
atrocities that allegedly occurred afterwards.

G. RAPE AND MURDER OF ESPERANCEM UKAGASANA, MID-APRIL 1994

Allegations

89. The Prosecution alleges that:

On or about 14 April 1994 in Gishyita town GishyfBecteur Gishyita
Commune at his residence, Mikaeli Muhimana rapedTatsi woman
Esperance Mukagasana and offered her to an Intevahaamed Gisambo,
for the same purpose. The said Gisambo raped Exmeidukagasana at
Mikaeli Muhimana’s residence and within his pressfic

On or about 14 April 1994 in Gishyita town GishyfBecteur Gishyita
Communeat his residence, Mikaeli Muhimana directedlaierahamwe
named Gisambo to kill a civilian woman Esperancekdiasana. The said
Gisambo executed the said woman in the presenkkkakli Muhimana at
his residencé

8 T, 7 September 2004, pp. 8, 21.

8 T. 31 August 2004, pp. 13-15, 76, 77.

8T, 1 September 2004, p. 46.

87 See also Prosecution Pre-Trial Brief, ParQstrigendum No.3 (Witness AQ).

8 Indcitment, para. 6 (a) (ii).

8 Indcitment, para. 7(a) (i).
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Evidence

Prosecution Evidence

90.

91.

92.

93.

94.

Prosecution Witness AQ who lived in the Accused’s house, testified traiput a
week after the war erupted, she saw the Accusesl Eaperance Mukagasana on four
separate occasions. According to the witness,fate rapes occurred at the home of
the Accused within one or two days, usually betwe€® and 6.00 p.m. She testified
that each rape lasted between 30 minutes and ane dwring which the Accused was
always completely naked.

Witness AQ testified that she secretly followed thecused when he snatched
Esperance from her room and dragged her “like d&”got his room. Witness AQ
stated that, during the first rape, Esperance gtedigto be released from the Accused’s
grip, but he was too strong for her. The Accusdmsequently pushed Esperance on to
the bed, stripped her naked, and raped her. Acuprti the witness, the third rape
lasted between 30 minutes and an hour, and shéhkefiocation, after watching her
sister being raped repeateéfly.

Witness AQ testified that Esperance was also rapszke by aninterahamwecalled
Gisambo, who frequently visited the Accused’s holdsging the war”. She witnessed
Gisambo drag Esperance, who was screaming, intBdbesed’s house. However, the
witness was not able to see the rape because Gisaoged the door behind hith.

Witness AQ also testified that, around mid-April949 the Accused, Ruzindana, and
many Interahamwereturned from an attack in a vehicle and stoppeftant of the
Accused’s house. The Accused and Ruzindana sentrt@mhamwemilitiamen to
bring Esperance from the Accused’s house to thechkelThe Accused returned later,
at 9.00 p.m., without Esperance. After this ev&sfperance was never seen again, and
the witness deduced that she had been killed bj¢oased?

Witness AQ testified that, in April 1994, the Acedsalso raped her on three different
occasions in his house. On the first occasionAtwised forcefully opened the door of
her bedroom while she lay in bed. The Accused thedressed and raped her.
According to the witness, she was a little oveléars of age and had never had sexual
intercourse before she was raped. About two oetldeeys following the first rape, the
Accused again raped the Witness at night in herrdoed. Despite the rapes,
Prosecution Witness AQ continued to stay at theusded’'s home because she had no
other place to hidé&

Defence Evidence

95.

Defence Witness DAestified that she never heard that Muhimana rapgdyoman in
his house during the period that she lived tfere.

. 15 April 2004, pp. 8, 15-17, 55-58.
. 15 April 2004, pp. 15-16, 57.

. 15 April 2004, p. 18.

. 15 April 2004, pp. 17-19.

. 15 April 2004, pp. 25, 28-30.

. 16 August 2004, pp. 19-20.

Judgement and Sentence 18 28 April 2005



96.

97.

98.

99.

The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

Defence Witness DQtestified that she never heard that Muhimana rdpsaerance.
According to Witness DQ, it was impossible for Mulaina to have raped Esperance
Mukagasan&

Defence Witness NTltestified that he never heard that Esperance Magatp was
raped by the Accused. The witness stated that doeged could not have raped anyone
in his house on 7 April 1994, because a personiwinaarried cannot rape someone in
his own home, “especially young girl$”He also testified that a group of persons
called Abakigamight have abducted Esperance Mukagasana, betWlagrand June
1994, when the Accused was not at his hdtse.

Defence Witness DRestified that, during thgacacasessions, he never heard about
any rape occurring in Gishyitdecteur The witness added that he did not think it was
possible for Muhimana to have raped women in hisi dwuse, where his wife
resided”

Defence Witness DJdestified that Esperance Mukagasana used toriviee Accused’s
house. From a distance of 50 metres, he witnessedding taken from inside the
Accused’s home, in broad daylight, into Obed Ruairads vehicle. Muhimana was not
present that day since he had gone to bury hisrtolise withess did not hear that the
Accused raped Mukagasana in his house before shaldacted”?

100. Defence Witness Distated that, while Muhimana was away from hom&nding a

relative’s funeral)nterahamwerom Bugarama abducted Esperance from his hSuse.

101. Defence Witness TQestified that she did not know Esperance. Funtioee, she also

testified that she never heard of any rape comaittésishyitaCommuneThe witness
further stated that she used to go to Gishyita i€eamd would have heard if there had
been a rapé®

Findings

Rape

102. The Chamber finds the testimony of Prosecution @¢$nAQ credible. The Chamber is

satisfied that Witness AQ, who lived in the Accusdtbuse, was an eyewitness to the
rape of Esperance. She gave a detailed descriptioow the Accused raped Esperance
several times. The Witness did not exaggerate Viderce and was prepared to admit
that she was not able to see the alleged rape pér&sce by Gisambo, because he
closed the door.

103. The Chamber accepts Witness AQ’s testimony thatastte the victim lived in the

Accused’s house at the time of the rape, and thatssw Esperance raped several
times. The witness was able to see what the Accdiseth the victim because the door
to the room was open, and he was always completigd. The witness stated that, on
the first occasion, “about a week after the warptad”, she saw the victim being

% T. 18 August 2004, pp. 37-38.

7T, 26 August 2004, p. 11.

% T, 26 August 2004, pp. 3, 10-11.

% T. 1 September 2004, pp. 5-7.

1007 2 September 2004, pp. 11-12, 14.
1017 1 September 2004, pp. 40, 43-44.
1027 23 August 2004, pp. 16-17, 23.
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dragged to the room, struggling to be released.Adwised pushed her on to the bed,
stripped her naked, and raped her. The Chamber fatsils that the witness’
approximation of the date of the first rape coroesls to the date alleged in Paragraph
6(a) (ii) of the Indictment.

104. The Chamber has already found that, even thougle aefence witnesses testified that
they did not hear of rapes committed by the Accueedais house on 7 April 1994, it
does not follow that such rapes did not occur. Thamber rejects the testimony of
Defence witnesses who testified that it was nosibs for the Accused to rape women
in his own house, where his wife lived. These wases did not advance any
convincing reason for this assertion.

105. Regarding the allegation in the Indictment that Atzused offered Esperance to an
Interahamwenamed Gisambo, who raped her in the Accused’'s en@ml in his
presence, the Chamber notes that no evidence wat® Isupport the allegation that
Esperance was offered to Gisambo by the Accusethar she was raped in his
presence. Furthermore, although Witness AQ tedtifie seeing Gisambo drag
Esperance into the Accused’s house as she scredmeedjtness was not able to see
the alleged rape because Gisambo closed the ddondodéim. Accordingly, the
Chamber finds that the Prosecution has failed ¢wethe allegation that the Accused
offered Esperance to Gisambo and that he rapei llee Accused’s presence.

106. The Chamber is mindful of the Defence submissi@arming the partiality of Witness
AQ and has, accordingly, considered her testimonth whe necessary caution.
Nevertheless, the Chamber finds her recollectiah@®events credible and reliable.

107. The Chamber will address the allegation of the &g#i rape by the Accused in the
Facts Not Pleaded Section of this Judgement.

108. Based on the eyewitness testimony of Witness A@, @hamber finds that the
Prosecution has proved beyond reasonable doulallggation in Paragraph 6 (a) (ii)
of the Indictment that the Accused raped Esperdhdeagasana in his residence.

Murder

109. The allegation in Paragraph 7 (a) (i) of the Inient that the Accused directed an
Interahamwenamed Gisambo to kill Esperance flows from therclod events alleged
Paragraph 6 (a) (ii) of the Indictment, dealt vathove.

110. The Chamber accepts Witness AQ’s testimony thatiEsge Mukagasana was taken
away in a vehicle by the Accused and others, aatthie Accused returned to his home
without Esperance. There is no evidence that theuged instructed Gisambo to Kill
Esperance, or that Esperance was killed. Consdgueéné Chamber dismisses the
allegation in Paragraph 7 (a) (i) of the Indictment

H. EVENTSAT MUBUGA CHURCH —LOOTING OF FOOD, 11 TO15APRIL 1994

Allegations

111. The Prosecution alleges that:

Between 8 and 14 April 1994, about five thousand Hindred Tutsi
civilians sought refuge at Mubuga Catholic Chur@lishyita Commune
after fleeing from attacks onrutsi civilians which were occurring
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throughout the Prefecture of Kibuye. After thatsicivilians had begun to
congregate in the Mubuga Catholic Church betweemd 14 April 1994,
Mikaeli Muhimana acting in concert with, among athe Charles
Sikubwabo and Clement Kayishema visited the chuegjularly and took
stock of refugees in preparation for an att4€k.

Between 14 and 15 April 1994, Mikaeli Muhimana @agtin concert with
Charles Sikubwabayendarmesinterahamweand soldierslooted Mubuga
Catholic Church of food donated by humanitarianaargations including
CARITAS, for consumption by refugees seeking sheitethe Mubuga
Catholic Church, and thereby deprived the refugefe$ood during the
period they were seeking shelter in the aforesaidbiMa Catholic
Church®

Evidence
Prosecution Evidence

112. Prosecution Witness AVtestified that she sought refuge, on 11 April 1984Mubuga
Catholic Church. On arrival she found many men, wopand children refugees. The
same day, the witness, who was outside the chusaly Mikaeli Muhimana,
Ryandikayo and Vincent Rutaganira pass nearby em way to the presbytery. The
witness did not see them any other time that Gay.

113. Prosecution Witness AF testified that he sought refuge “from the genotidé
Mubuga Catholic Church on 13 April 1994.

114. The witness said that, on 14 April 1994, Fatheri@dd was driven away “by Mika’s
people™ in a vehicle and was killed. On that same dayhé&aMarcel, the vicar of the
Parish, refused the witness’ request to distrilbmbel brought by CARITAS to th€utsi
refugees. According to the witness, Charles SikidmyMikaeli Muhimana, and others
came to the church and spoke with Father Marcéheénpresbytery. Shortly after their
meeting, the youth of Ngiyuranga left in vehiclesdaon motorcycles with the
CARITAS food. Sikubwabo told Father Marcel that‘ias going to solve the problem
of the refugees in the church® According to the witness, the Accused said notfihg

Defence Evidence

115. Defence Witness DAtestified that, on 12 April 1994, he sought refugeMubuga
Church, which was reportedly safe. The withes®dtttat many refugees had gathered
at the church, which was protected ggndarms. The witness reported that the
refugees in the church had water to drink and tha&t CARITAS organisation
distributed small rations of food. According to YWass DA, this food was later looted
by assailants?

193 |ndictment, para. 5 (b).

194 |ndictment, para. 5 (b) (i).

19571 April 2004, pp. 36-37, 54.

1961 28 April 2004, p. 28, 50.

1977, 28 April 2004, p. 52.

108-7 28 April 2004, pp. 24-25, 27 ; T. 29 April 2Q@gt 15.

1091, 28 April 2004, p. 50.

10716 August 2004, pp. 23-25, 40-41; see alsodfreersion of the transcripts : T. 16 Ao(it 200429, 47.
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Defence Witness DOestified that food was distributed to the refugyaethe church by

an organisation called CARITAS. Later, the withebserved that the CARITAS food
was looted by, amongst other&8ourgmestre Sikubwabo and a trader called
Ryandikayo. The witness did not see the Accusednwhe would have recognizé&d.

Witness DD testified that no authorities from Kileugounted the number of refugees
gathered at the church. However, the witness stiditatl onegendarmeasked how
many refugees there weré.

Defence Witness DRestified that, as of 8 April 1994, people wheelivin the vicinity
of the parish sought refuge at Mubuga Chutth.

Defence Witness DLtestified that he had heard about looting whicltuoed at
Mubuga. According to the witnesBourgmestreSikubwabo andConseiller Vincent
Rutaganira were among those who stole rice, mottesy and other vehicles. The
witness testified that during tlgacacasessions, Mika’'s name was never mentioned,; it
was reported tha€Conseiller Vincent Rutaganira called people to participatetha
massacres at the churth.

Defence Witness DCtestified that he fled alone towards Mubuga Chuoth the
evening of 12 April 1994, where he found other gefess, whose number kept
increasingGendarms, who were supposed to be guarding the refugess, stationed
around the church. The refugees gathered at thelthvere given rations provided by
CARITAS.*®

Witness DC testified that the CARITAS food storeswaoted in his presence before
nightfall on 12 or 13 April 1994. According to thdtness, the Accused was present
during the looting. The witness stated, “He wasditag there. He was doing nothing.
| didn't see him do anything. | didn't see himl &ilybody, but he was present®.

Findings

Events Prior to the Attack on Mubuga Church

122.

123.

124.

In relation to the events alleged to have occuaetMubuga Church, the Prosecution
relies primarily upon the evidence of Witnessesa\d AF.

The Chamber finds that Witness AF convincingly ated a sequence of events,
commencing on 14 April 1994 and culminating in dtack the following morning.
Moreover, the Chamber notes that the accounts tiésses AV and AF were detailed
and consistent regarding the sequence of eventintgdo the attack on Mubuga
Church, and that their testimonies were corrobesategarding the incident of the
attack. Accordingly, the Chamber is convinced éthesses AV’'s and AF’s accounts
of the attack on Mubuga Church are credible andbk.

The Defence submits that there are inconsisterméseen Witness AV’'s and AF's
accounts of the events leading up to the attackohuga Church. According to the

11T 17 August 2004, pp. 13-14.
Y27 17 August 2004, p. 14.
137,30 August 2004, p. 3.

147 31 August 2004, pp. 67, 72.
5T, 17 August 2004, pp. 4-5.
16717 August 2004, pp. 5-6.
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Defence, Witness AV alleged that the Accused adrigé the church by car, while
Witness AF recalled that the Accused arrived ort.fédditionally, while Witness AF
claimed that the attack started at 6.00 a.m., \Wgme/ estimated that it commenced at
10.00 a.m. The Chamber considers these discregatackee minor and simply a result
of the witnesses’ varying perspectives in relatmthe attack.

125. The Defence challenges the credibility of the en@egiven by Witness AF. It submits
that it is unlikely that the Accused would have foded in aTutsiabout the training of
Interahamwein Nyungwe forest. The Chamber is not persuadedthsy Defence
argument. The witness did not claim that the Acdysersonally informed him of the
training. Rather, the witness testified that heuldchear him say it™*’

Preparation for an Attack

126. The Chamber notes that the Defence does not ditipaitenany members of the civilian
population sought refuge in Mubuga Church fromaki$aoccurring in the area.

127. The Indictment states that, between 8 and 13 A[#94, “about five thousand six
hundredTutsi civilians sought refuge at Mubuga Catholic Churéi"Upon review of
all the evidence given by both Prosecution and Defewitnesses, the Chamber
concludes that there is insufficient evidence touaately determine the number of
refugees who sought shelter at the church; howieigeclear that many did so. Witness
AF, whom the Chamber has found credible, succiraigcribed the situation when he
testified that the refugees in the church weéumtss and that the church was “full to
bursting ... nobody could mové®

128. In relation to the allegation that the Accused atiters visited the church regularly and
“took stock of refugees in preparation for an d&tathe Defence submits that the
Prosecution presented insufficient evidence to tamliste this charge. According to
the Defence, the witness did not testify that she the Accused “go to the Catholic
Church regularly” or that she saw “anything that sweeprehensible in Mika
Muhimana’s conduct” prior to 15 April 1994°

129. Based upon the clear and consistent testimony ohé&s AV, the Chamber finds that
the Accused visited the premises of Mubuga CathGlrurch on 11 April 1994.
However, the Chamber finds that the Prosecutiombagproved the allegation that the
Accused visited the church regularly in order také stock” of refugees and prepare
for an attack. Consequently, the Chamber dismiBaeagraph 5 (b) of the Indictment.

Looting of the CARITAS Food Stores

130. The Chamber finds the eyewitness testimony of Rrdagm Witness AF, who observed
the Accused on 14 April 1994 at the scene of tlming of the CARITAS food aid
intended for the refugees, to be credible. The es$n who knew the Accused prior to
the events of 1994 and identified him in court, laadear view of the looters, as the
door of the Preshytery was opposite the spot irchiuech where he was standifiy.

17T, 28 April 2005, p. 23

18 |ndictment, para. 5 (b).

19728 April 2004, p. 26.

120 pefence Closing Brief, paras. 141, 143.
121728 April 2004, pp.26-27.
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131. The evidence provided by Defence Witness DC comatee Witness AF’'s sighting of
the Accused at the scene of the looting, althouglektified that the looting occurred
on 12 and 13 April 1994, not 14 April, as Witneds tstified. Given the time that has
passed since the events, an element of unceriain®jation to dates is understandable.

132. Based upon the testimony of Witness AF, corrobdrdig that of Witness DC, the
Chamber finds that the Accused was physically prteaethe scene of the looting of
the CARITAS food supply. By his continued preserang] by virtue of his position as
conseiller the Chamber finds that the Accused encouragedotbiing of the food
supplies which were intended for the refugees ia thurch. Consequently, the
Chamber finds that the Prosecution has establisiesdnd reasonable doubt the
allegation contained in Paragraph 5 (b) (i) of igictment.

. ATTACK OF MuBUGA CHURCH, 15APRIL 1994

Allegations

133. The Prosecution alleges that:

Between 14 and 15 April 1994, Mikaeli Muhimana,irgtin concert with
Charles Sikubwabo and soldiers distributed grenaded guns to
Interahamweand armed civilians at the Mubuga Catholic Chufoh
purpose of attacking th&utsi civilians seeking refuge in the aforesaid
Mubuga Catholic Churck?

On or about 15 April 1994, Mikaeli Muhimana alongthw Clement
Kayishema, Obed Ruzindana, soldidrggrahamwe,armed civilians and
communalpolicemen launched an attack ®atsi civilians seeking refuge
in Mubuga Catholic Church, using guns, grenadeshetas, pangas and
other traditional weapons killing over five thoudahutsi civilians who
were seeking refuge in the aforesaid Mubuga Cati@hiurch'??

In the course of an attack oFutsi civilians seeking refuge in Mubuga
Catholic Church on 15 April 1994, Mikaeli Muhimak#dled hundreds of
people including Kaihura and injured several othéfs

Evidence
Prosecution Evidence

134. Prosecution Witness AFtestified that, during the night of 14 April 19%ssailants,
who had received the key to the presbytery of Mab@furch, came to the presbytery,
where they raped, tortured, and killed Theésiwomen and girls who were hiding there.
The witness acknowledges that he did not persosakythe attack, which occurred in
the inner courtyard of the presbytery, because d®inside the churck.

135. The following morning, on 15 April 1994, after hagi disposed of the corpses of the
victims from the presbytery, in the banana fielte attackers turned their attention to

122 |ndictment, para. 5 (b) (ii).
123 |Indictment, para. 5 (b) (iii).
124 |ndictment, para. 7 (b).
125728 April 2004, pp. 27-31.
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the refugees inside the church. The witness, obmggMuhimana from a distance of 10
metres, noted that he seemed to be a leader afs@lants. According to the witness,
Muhimana wore military attire. The witness testifithat Muhimana and Sikubwabo
“were inseparable,” and were accompanied by Vindentaganira,conseiller of
Mubuga Secteur Mugwa, anothesecteurconseiller a trader known as Ryandikayo,
and several youth from the Younahonga centre. T¢tmuged, Sikubwabo and Vincent
Rutaganira were all armed with gus.

136. Many of the refugees inside the church were dekging when the assailants encircled
the building. Witness AF testified that the assdgawvhistled, waking those who were
still asleep. The refugees shut and locked the dwors of the church to prevent the
attackers from entering and killing them “slowly’ittv their machetes, clubs, and
spears. The refugees tried to fend off the attackgrthrowing loose bricks from the
church wall. Failing to break through the doorstleé church, the attackers, who
included Muhimana and Sikubwabo, shot and threw ¢g@ and grenades into the
church, killing many refugees. Witness AF could rmaentify which refugees were
killed by the guns or grenades used by the ass$sifan

137. After the attack, the witness left the church te séhere the assailants had gone, at
which time he discovered a woman named Claudinedstnthe corpses of other
victims. Another refugee then suggested that theylsl flee to Burundi, by crossing
Nyumgwe Forest. The witness agreed, and theyéafhess AF later heard that, on 17
April 1994, the assailants succeeded in breakingndthe doors of the church and
exterminating the remaining refugeés.

138. Prosecution Witness AV testified that, on 15 Apal, 10.00 a.m., she was inside
Mubuga Church with her siblings, except one yourgies who was at Mubuga
dispensary with their parents. The Church had lseerounded by maninterahamwe
when a blue Suzuki driven by Mikaeli Muhimana aedv The Accused and the
gendarmeaccompanying him, who were both dressed in arrtigues, off-loaded an
“average-sized” carton of grenades from the vehithee Accused placed the carton on
the stairs of the church in front of him, nexthe gate leading to the presbytery, but he
did not enter the church itself. The witness caubd estimate the distance separating
her from Muhimana, but she did see him hurl a gitenato the church. The grenade
landed approximately five metres away from the ass) who was wounded on her
head, neck, and shoulders. Many others were sé¢riseinded from the explosion,
and were bleeding. Witness AV testified that shes afraid and unable to clearly
observe all of the incidents that occurred. Sherdite, however, that the explosion
from Muhimana’s grenade shattered the head duu@i man named Kaihura, thus
killing him,*2°1%

1261 28 April 2004, pp. 16, 25, 30, 32, 35.

127728 April 2004, pp. 30-31; T. 29 April 2004, #¥-18.
1281 29 April 2004, p. 17.

1297 1 April 2004, pp. 29, 36-39, 48-49, 53-54.

130 The Chamber notes that various spellings of thmen#Kaihura” (“Kayihura”, “Kayihra” etc) occur inhie
transcripts, both French and English. The contesdtem it clear that the same person is referredigiout. For
consistency, the Chamber will adopt the spellingititra”.
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Defence Evidence

139.

140.

141.

142.

143.

144.

145.

Defence Witness DAestified that, around 15 April 1994 at Mubuga @i while she
was close to the steps which led up to the altae, Saw many people, including
gendarms, come to the church and calm the refugees. Witm®es testified that
people, whom she could not identify, began firimge witness stated that, during the
first part of the attack, assailants threw grenadesl only a few people died. Then,
when the doors to the church were opened and pastiplggled to exit, the assailants
used various other weapons, including clubs, mashdirearms, grenades, and many
people died. The witness did not have time to ifleriny assailants, but noted that
Sikubwabo was amongst théth.

According to Witness DA, people hid under corpsed pretended to be dead. The
witness went out through the main door of the chuand headed towards the rear
courtyard, where she hid in a small house behirddfurch. The witness left her

hiding place during the night at around 7.00 pwinen it was already dark, and headed
alone to Muhimana'’s house through the bushes. Titmesg could not say at what time

she arrived at his home, but she found him asféep.

Defence Witness DDtestified that, on 12 April 1994, he left the &ilfor Mubuga
Church, where he had been told it would be safel®©April 1994, the witness stated
that an attack against tAautsi occurred at the church. According to the witneiss,
attack was “not ... large-scale”. The assailants higajendarms, fired guns, killed a
few people, and then lefg

Witness DD stated that during the night of 14 A@994,gendarms abducted and
killed thefilles de MonseigneurThe witness heard the girls screaming. Accordong
the witness, when refugees askedyendarmewhat had happened, ttgendarme
replied, “you yourselves will be killed the follomg day.™*

Witness DD fled to Bisesero Hills on 15 April 199#pom where he heard many
gunshots and observed that Mubuga Church had beecked. Since he was not
present at Mubuga Church on 15 April, Witness DDIdmot identify the assailant¥.

Defence Witness DF confirmed that Mubuga Church attascked. He stated that he
neither participated in nor witnessed the attadke Witness recalled that the attack
took place on the day after the girls were killedtlae cemetery, but could not
remember the exact date. According to the witnimesfirst target during the attack at
the parish was the priest’'s residence. The witriessfied that refugees who had
gathered in the church were killed during the &ttdde witness had not heard of any
distribution of weapons at Mubuga Church, and aittkmow what weapons were used
in this attack®

Defence Witness DLtestified that he heard about the massacre at yauRlinurch from
others in theggacacasessions during his imprisonment. According to \tlimess, the
gendarms who guarded the church, in collaboration with rhera of the population,

131716 August 2004, pp. 23-26, 40, 59-60.

132716 August 2004, pp. 17, 25-26, 57-58; Exhib#0D
133717 August 2004, pp. 13-14, 19.

134717 August 2004, p.14.

135,17 August 2004, pp. 18-19.

1367, 30 August 2004, pp. 6, 12-13, 15-17.
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killed the people in the church. According to assions the witness heard in prison,
the attacks on Mubuga Church were leddmnseillerVincent Rutaganira. The witness
testified that he did not hear of weapons beingitisted at Mubuga ChurcH.

146. Witness DL testified that regarding the attacksMubuga Church and cemetery, the
Accused’s name was not mentioned during the coiofessat thegacacasessions in
Gisovu prison. Furthermore, the Accused’s hame wea®r mentioned, duringacaca
sessions in relation to events that occurred ie€sSecteurWitness DL added that
had the Accused been involved in, or led attackBisesero, he would have know#.

147. Defence Witness DZtestified that, at about 10.30 a.fi.armedgendarme gathered
about eight hundreBHlutu men from the centre of Ryaruhan@allule and forced them
to go to Mubuga Church, beating them along the v@y.arrival at the church, the
witness could heafutsi “screaming” because they “realized that peopleewsgming
to kill them”*® The witness said that the men were ordered toaklilthe Tutsi who
came out of the church.” However, during the foouhattack, the witness testified that
he did not kill anyone because “flatsi was able to come out of that church”, as all
were Kkilled inside. According to Witness DZgeéndarms, [and] the former
Bourgmestreof Gishyita, Charles Sikubwabo, were those whoeveading us™*

148. However, when questioned by the Prosecution aboltiver his admission to
participating in the attack on Mubuga Church ineadlvkilling Tutsi hiding in the
church, DZ responded, “You would be right in sayso”*

149. Witness DZ testified that he knew the Accused, wias not among the attackers at the
church. The witness stated, during cross-examinatiat the arms he used to Hillitsi
were in the possession of tlgendarme and theconseiller of Gishyita Secteur
However, when asked by the Bench to clarify thegeshent, the witness insisted that
he had not referred to the Accused buBtmrgmestreSikubwabo':*

150. Defence Witness DAAtestified that thélutsitook refuge in Mubuga Church because
of the lack of security in the parish centre. Ackog to the witness, at approximately
9.00 a.m.gendarms beat and shot at refugees gathered in the chlinely. then called
on civilians to join in. Witness DAA testified thhe was recruited to participate in the
attack by Vincent Rutaganira. Witness DAA recalieat BourgmestreSikubwabo was
the most prominent figure among the leaders ofatteck on the churclGendarms,
soldiers, as well as Vincent Rutaganira, toaseillerof MubugaSecteuy were also
present. At the scene, the assailants receivedigtigins fromBourgmestreSikubwabo
and Rutaganira to surround and attack the chureffierize Witness DAA denied that
the Accused was among the participants in thiclatta

151. According to Witness DAA, the attack lasted two tsoan that day. In Witness DAA’s
estimation, there were mogendarmeassailants than civilian assailants: about 2000
gendarmse and about 1,500 civilians, totalling 3,500 pessowitness DAA did not

1377, 31 August 2004, pp. 66.

1387 31 August 2004, p. 68-69, 72-73 ; Exhibit D75.
139 No date mentioned in the Transcripts,

1407 31 August 2004, p. 31.

141731 August 2004, pp. 27, 30, 35, 50.

142731 August 2004, p. 35.
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144731 August 2004, pp. 2-4, 6, 8, 17, 26.
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recall a distribution of arms. The witness stateat many of the military men and the
gendarms carried weapons, which included grenades, chdicartridges, cartridges

of bullets and other firearms, which the witnessildonot identify precisely. The

civilians were armed with machetes, clubs, androtfeapons. Defence Witness DAA
categorically denied that Mika was among the pipdiats *°

152. Defence Witness DCtestified that, on the Sunday following the Presits death,
which he thought to be 10 April 1994, he was atdbetre carrying out his activities
and saw members of the population, particularly eormccompanied by their children,
carrying mats and moving towards Mubuga Churcheekssafety. Theggendarms,
who were stationed at the church to protect thegeds, opened fire on them and threw
grenades at the church, destroyintfit.

153. While he was a refugee at Muguba Church, Defendeé&$ DC testified that he had
heard about, but did not see, the “girls of the Bignor” being brought to the cemetery
to be killed. However, he did not hear of any rap§gness DC stated that he heard
that the assailants at the cemetery wetrerahamweand thugs from Ryaruhand#.

154. Witness DC testified that he left Mubuga Church ttey after the looting of the
CARITAS food stock, on approximately 14 April 199hen early in the morning an
attack on the church was launched. Tear gas waw/that the refugees, and one of the
gendarms that had been guarding the church told the refugjgat their “fate had been
sealed” and advised them to flee. The witness #&ftglid others, to seek refuge in the
houses of friends or in the bush. The witnesslleztthat a few people were killéd.

Findings

155. The Prosecution relies on the evidence of WithesA¢sand AF to prove the
allegations against the Accused in relation toritstion of weapons at Mubuga
Church, and participation in the subsequent attack,ding the murder of &utsiman
called Kaihura. The Chamber recalls its previoodifig that Witnesses AV and AF are
credible witnesses.

Distribution of Weapons and Attack on the Church

156. Based on the evidence of Witness AF, as corrobarbtethe evidence of Witnhess
AV,'” the Chamber finds that, on the morning of 15 A@#94, the Accused
participated in an attack on Mubuga Church. Theu&ed, and other local leaders, such
asBourgmestreSikubwabo andConseillerRutaganira, were prominent participants in
the attack, and all carried guti$The attackers surrounded the church and whistled a
the refugees barricaded behind the church dooter Afhsuccessfully trying to break
down the church doors, the assailants, including Actcused andBourgmestre
Sikubwabo, threw grenades and fired their weapotasthe church, killing many of the
Tutsirefugees.

145731 August 2004, pp. 4, 6-8, 17.

146730 August 2004, pp. 45-46.

147717 August 2004, p. 6.; see also French TrapiscriT. 17 ao(it 2004, p. 7.
1487 17 August 2004, pp. 6, 7.

149 The Chamber deals specifically with the evident&\Vitness AV under the sub-section on the Murder of
Kaihura.

1507, 28 April 2004, pp. 29-30.
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157. However, the Chamber is not convinced that the Aedwplayed a leadership role in the
attack on Mubuga Church, as alleged by the ProsecufThe Chamber observes that
the testimonies of Witnesses AV and AF regardirg Attcused’s role in the attack
appear to reflect personal assumptions, basedeoAdhused’s position asonseilleg
and are unsupported by evidence of the Accusedigsvor actions during the attack,
demonstrating his leadership. The Chamber find¢ tha Accused’s status as a
conseiller his association with important local authoriteghe scene of the attack, and
his action in throwing a grenade do not necessdedyl to the conclusion that the
Accused was one of the leaders of the attack.

158. Furthermore, the Chamber finds that the Prosecutamfailed to prove that, between
14 and 15 April 1994, the Accused, acting in conhedth Charles Sikubwabo and
soldiers, distributed grenades and gunkiterahamweand armed civilians at Mubuga
Catholic Church, as alleged in Paragraph 5 (b)ofijhe Indictment. On the basis of
Witness AV’s testimony, the Chamber accepts that Alscused threw one grenade
from a box, which he carried from a vehicle to teirch. However, the Prosecution
did not present evidence to show that the Accusedny other individual, distributed
any grenades remaining in the box to other asdail@ho surrounded the church. Nor
did the Prosecution lead any evidence about theiliion of any other weapons at
Mubuga Catholic Church. The only evidence on tlwem in this regard was submitted
by the Defence: that thgendarme who participated in the attack at the church were
well-equipped and that no Defence witness, som&hafm participated in the attack,
saw or heard of weapons which were distributetie@thurch.

159. The Defence claims that the Accused was at homen e attack is alleged to have
occurred. To support this contention, it adducedience from Witnesses TQ1, DZ,
DA, and DAA.

160. Witness TQ1 claims that the Accused was mournirgdéath of his son during the
attack. The Chamber, however, notes that the wvatsetestimony was internally
inconsistent with regard to her own presence inAbeused’s house during that time.
While the witness testified that she was continbpopsesent at the Accused’s house
between 6.00 a.m. and 8.00 p.m. every day, anditthreds customary for the entire
neighbourhood to participate in the mourning, shd not recall the names of any of
the guests who were present. Further, and contoalngr own testimony, she also told
the Court that she used to go to pray every daytlaadshe returned to her house at
6.00 p.m. In response to questions from the Bethehwitness was also evasive in her
answers. In light of these factors, the Chambersdu® find Witness TQ1 to be a
credible witness. The Chamber notes that Defendeesd$ DC places the Accused at
Mubuga Church on 12 or 13 April 1994, during thetiog of the CARITAS food
stores. The Chamber further notes that Defence aA&tnTQ28 testified that the
Accused was among those who welcomed the witnabs$iarfather on the morning of
16 April 1994, when they arrived around 8 or 9 a.at. the CCDFP building in
Gishyita. The Chamber is therefore not persuadatittte Accused was continuously
present in his house during the mourning period.

161. The Chamber has considered the testimonies of Waase DZ and DAA, who
participated in the attack but did not see the AeduHowever, the Chamber finds that
this evidence does not affect the reliability ok tRrosecution evidence as to the
Accused’s presence during the attack on the chidtile it is quite possible that these
witnesses would have recognised the Accused if iaglyseen him during the attack, it
is also quite possible that they could have misssing him. Witness DZ admitted that
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he was not stationed at the church itself, buteratmn the road close to the church, to
prevent anyf utsifrom escaping.

162. In its assessment of Witness DA'’s testimony, tharGiber has taken into consideration
the close family relationship between Witness DAd ahe Accused. Even if the
Chamber were to accept the witness’ testimony shatwas present during the attack
and did not see the Accused, that would not preclimt Accused’'s presence and
participation in the attack. The withess may nateheen in a position where she could
see the Accused, especially since she was hidingglthe attack. The attack on the
church commenced at around 10.00 a.m., and theesgttestified that she left her
hiding place in the church at 7.00 p.m. and readhedAccused’s house during the
night, where she found him asleep. Consequentig, piossible that the Accused may
have participated in the attack and returned hoomg lbefore Witness DA arrived
there.

163. The Chamber finds insufficient evidence to prove #ilegation that the Accused
distributed weapons at the church, as allegediagpaph 5 (b) (ii) of the Indictment.

164. On the basis of the testimonies of Witnesses AV ARdthe Chamber finds that the
Prosecution has proved beyond reasonable doulatllggation in Paragraph 5 (b) (iii)
of the Indictment that, on the morning of 15 Apti®94, the Accused, along with
others, launched an attack on a large numbdutdi civilians who had sought refuge
in Mubuga Catholic Church.

Murder of Kaihura

165. Based on the testimony of Witness AV, which the i@ber has previously found
credible, the Chamber finds that, at approximafigy00 a.m. on 15 April 1994, the
Accused unloaded a box of grenades from a vemcalehich he arrived, and placed the
box on the steps of Mubuga Church. The Accused flnaeg one of the grenades from
the box into the church. Witness AV and many otheese seriously injured in the
blast, and & utsiman called Kaihura was killed when the blast shatt his skull.

166. The Defence claims that Witness AV did not propétbntify the alleged victim of the
Accused’s grenade attack, the man known in thectnint simply as “Kaihura”. The
Chamber notes that, in her testimony, the witnésarly identified the victim as autsi
man called Kaihura, and that the Defence was undbledemonstrate any
inconsistencies in the witness’ recollection ors thoint. The Chamber is mindful that,
in such a situation, where hundreds of refugeesiam@mmed together under stressful
conditions, it may be difficult to expect clear mdi#ying information for each victim.
The Chamber is persuaded by the witness’ accoantltle victim, whom she identified
as Kaihura, is the same man mentioned in Paragtdphof the Indictment.

167. Consequently, the Chamber finds that the Prosectutas proved beyond reasonable
doubt the allegation in Paragraph 7 (b) of thedtrdent, that the Accused killedTatsi
civilian by the name of Kaihura by throwing a grdeanto the church. Furthermore,
the attack, in which the Accused participated, lteduin the deaths of hundreds of
people.

J. RAPE AND MURDER OF COLETTE, ALPHONSINE AND AGNES AT MUBUGA
PARISH CEMETERY, 15 APRIL 1994
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Allegations

168. The Prosecution alleges in the Indictment that:

On or around 15 April, 1994, at Mubuga parish, MikaMuhimana in
concert with others, includintnterahamwenamed Kigana, Theophil and
Byamwenga tooR utsicivilian women named Colettegirl from Mubuga,
Agnes Mukagatare an employee of Mubuga dispensady Adphonsine
from Mubuga dispensary to the vicinity of a cemgtiycated between
Mubuga parish and Mubuga dispensary where Mikaalhikhana raped
AV-K . "t

On or around 15 April 1994, at Mubuga paristterahamweraped two
women named Coleti girl from Mubuga and Alphonsine on instructions
and within the presence of Mikaeli Muhimaiia.

On or around 15 April, 1994 at Mubuga parish, Mlkaduhimana
instructedInterahamweto rip open the stomachs of two women named
Colette, a resident of Mubuga, and Alphonsine te Bew stomachs of
Tutsiwomen look like. The stomachs of the two womeneagpped open

in the presence of Mikaeli Muhimana, thereby kdliine two women in the
process>?

169. In its Pre-Trial Brief, the Prosecution summarites anticipated testimony of Witness
AV as follows:

Evidence

On 15 April 1994, Muhimana working in common purgosvith
InterahamweKigana, Theophil and Byamwenge, took awlaytsi women,
including one Colette and a girl called Agnes Mulage, an employee at
Mubuga dispensary to an isolated area of a ceméteated between the
Parish and the dispensary. Muhimana indicateditivabuld not be proper
to kill the girls without first raping them. Muhima violently raped Agnes.
Muhimana ordered thimterahamweto rape the other girls and kill them by
opening up their bellies?

Prosecution Evidence

170. Prosecution Witness AVtestified that, at about midday on 15 April 19%dter the
attack on Mubuga Church had subsided and whilenstgestill inside the church, her
younger sister came to inform her that their pardratd been killed at the dispensary.
On her way through the woods to see the bodiegioparents, the witness encountered
the Accused, armed with a gun, Ryandikayo, and nudingrinterahamwe who were
armed with traditional weapong/itness AV hid five metres from the Accused and
testified that she could see everything, as shauhder a Nyakobwa tree, which does
not have leafy branches that might have blockedvieav. Witness AV added that she
believed, that if he had been paying attention Abeused could have seen her as well,
since her view was unobstructed. The Accused amds$torts were leading six girls
down the road towards the cemetery, which is abeetminutes from the dispensary.

51 |ndictment, para. 6 (b).

132 |Indictment, para. 6 (b) (i).

153 Indictment, para. 7 (b) (i).

154 prosecution Pre-Trial Brief, Part I®orrigendum No.5 (Witness AV).
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The witness recognized, among the girls, thretsi girls named Collette, Alphonsine,
and Agnes®

171. According to Witness AV, the Accused announced igodohorts that he intended to

172.

rape the girls before killing them. To demonstraite seriousness, the Accused seized
Agnes Mukagatare, who worked at Mubuga dispensarg, ordered her to undress.
When she refused, the Accused then slapped heinanganic, Agnes unbuttoned her
blouse and her skirt. The Accused then asked Agnés down on her clothes, while
he undressed and gave his shirt to a man stanéixigta him. The Accused then took
off his underclothing and began to rape Agnes,ioguser to scream with pain and beg
the Accused to kill her without causing her to suffAccording to the witness, the
Interahamweaccompanying Muhimana could not see what he wasgdm Agnes
because they had withdrawn. After raping her, theeused dressed himself and
threatened Agnes with a bayonet, causing her &dphath the Accused to kill her with
the gun rather than with the bayonet. The Accussganded with laughter and pushed
the still-naked Agnes towards the other girls. Boeused then told thenterahamwe
to rape the other girls. The Accused said toltiterahamwe "Now is the time. You
can continue doing your work, and after killing $sleopeople you must make sure you
see what they look like®? At this point, the witness could not stand to wadoymore,
and crawled away on her stomach in the directiothefchurch. A young man named
Cum, who had also sought refuge in the churchy latermed the witness that the
Interahamwe after raping the girls, took them to the road dndt them up into
pieces"”’

Prosecution Witness AF stated that there were rmaitsi refugees, mainly women and
young girls, hiding in the rooms in Mubuga Parishe witness was inside the church
during the attack on the presbytery but learnethefevents from dutsi girl called
Claudine who survived. During the night betweerahd 15 April 1994, Father Marcel
told the women and girls in the presbytery, “I haaleeady given the key to the
assailants. You have to come out. If you don't camethe assailants will open the
doors and kill you.™® The girls, however, were afraid and stayed whbey twere.
During the night, assailants raped, tortured, ‘ifaed in Uwagati”, and killed the
girls. In the morning, some of the bodies werehranto a banana plantatiomn.

Defence Evidence

173.

174.

Defence Witness DAAstated that, prior to his imprisonment in Rwanka,did not
hear about any women who had been raped in Mubegae@ry. He stated that this
incident could not have been kept a setfet.

Defence Witness DCtestified that, on the evening of 12 April 1994 Wwent alone
towards Mubuga Church, where refugees had gatHerethys. The witness also saw
at least thregendarme at the church. Thgendarms were supposed to be guarding

1557, 1 April 2004, pp. 36, 39-41, 55 ; T. 5 April@4 pp. 9-11, 20.
1567 1 April 2004, pp. 40-41.

1577, 1 April 2004, pp. 36, 40-41.

138728 April 2004, p. 27.

1997, 28 April 2004, pp. 27-31.

1607, 31 August 2004, p. 5.
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the church. The witness stated that he saw Muhanaérthe Church, although he did
not see him doing anything or killing anyboéfy.

Witness DC testified that, during the time he wiatha church, he had heard about the
“girls of the Monsignor” being brought to the cememt to be killed but did not
personally witness the incidents. He did not hdaany rapes. The witness heard that
the attackers weraterahamweand thugs from Ryaruhangfa.

Defence Witness DLtestified that his wife was &autsiand, since there were rumours
of an attack against thieutsiand their accomplices, his wife and children sougfuge

at Mubuga Parish Church on Sunday evening, 9 A®84. The witness visited his
wife and children at the parish on Monday and fotivat many refugees had gathered
there. The witness then returned home with higlognl, while his wife stayed on at the
parish until Wednesday, when she returned homeynaganied by agendarmeto
whom the witness had paid 3,000 frantke witness’ wife survived the events of
199413

Witness DL testified that he never heard of womemd raped at Mubuga Cemetery.
The witness knew a young girl called Therese, thagter of a neighbour, who
survived attacks at the cemetefhe witness stated that he visited and spoke with
Therese about the events at the cemetery on twasmets. Therese said that the girls
were clubbed, but did not say that the girls haashbdisembowelled

According to Witness DL, during the confessions akhtook place in theyacaca
sessions in the Gisovu Prison, the Accused’s naase never mentioned in regard to
attacks on Mubuga Church and Cemetery, or in mlath events in “thatsecteur®

Defence Witness DRestified to seeing girls, who had taken refugéhm presbytery of
Mubuga Church, killed in the cemetery. The witntiessified that he did not kill anyone
himself but that he was present when they weredillhe witness could not remember
the exact date or day, but recalled that thereaMa$i moon. The witness testified that
he was brought to the presbytery, where there werelarms, and knocked on the
door and spoke through the door to the girls. Tinls gnmediately opened the door,
since they knew him. According to the witness, hesviorced to do this because the
girls trusted him, as he used to provide them wvatipplies. The assailants then
advanced towards the girls, explaining that theyevgming to be moved to Kibuye, for
security. The girls, as well as others, voluntalet the presbytery, which was located
close to the cemetef¥y.

According to Witness DF, when the refugees readhedcemetery, they were killed
two or three at a time by the assailants with cldibe witness testified that there were
more assailants than victims present and that leetvi® and 25 people were killed.
The witness declared that the girls were neithgredabefore being killed nor
disembowelled afterwards, since Sikubwabo andymelarme immediately called the

1617, 17 August 2004, pp. 4-6.
162717 August 2004, p. 6.

1637, 31 August 2004, pp. 62-66.
164731 August 2004, p. 67-70.

1857, 31 August 2004, pp. 68-73.
186730 August 2004, pp. 6-8, 14-18.
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assailants away from the site. The witness saitdth®agirls’ corpses were left at the
cemetery?®’

Witness DF identified the victims at the cemetehe girls of theAbahire girls from
the Herman’s family, girls in charge of orphanscluding a certain Karege, and
Herman Muzungu and his wife. The witness claimed #il of the other victims were
Tutsigirls.'®®

Defence Witness DGstated that, during the night of 14 and 15 Ap#94 at about 2.00
or 2.30 a.m., a young man called “Philner” caméhwitness’ house accompanied by
two gendarms and asked for his vehicle. When the witness eefuthegendarme
brought the witness to see their commander, who atsent from their camp. The
gendarms and the witness then continued along the roadingao the cemetery in
search of the commander, when they met two vehictassporting the “girls of the
bishop”. The commander announced that the probksibleen solved and there was no
longer any need to see the witness. In the opioibthe witness, Philner and the
gendarmse had wanted to use his vehicle to transport thiks ¢ut had found an
alternative vehiclé?

According to Witness DG, upon consultations betw#egendarmeandbourgmestre
the girls were taken to the cemetery, accompanieanbmbers of the population,
including the witness. The witness testified tha girls were around 25 in number,
and included a man, Herman Muzungu, and his wife girls were transported in two
vehicles for 160 metres, escorted by bimeirgmestregendarms, and members of the
population, armed with clubs, all on foot. The s did not know the names of the
girls, but stated that they were called the “glsthe bishop™™® From where the
vehicles were parked, it was a short distance & démetery, where the civilians
walked on foot. The witness stated that it tookudbfive minutes for the group to walk
to the cemetery. According to the witness, onéhefiehicles belonged to a trader who
was living in the centre and had been requisitiongdhe bourgmestre The second
vehicle belonged to another trader in that centr@ laad been requisitioned by the
gendarme.!”

Witness DG testified that at the cemetery, thesgivere taken from the vehicles by
youngsters and killed under the moonlight in evagye presence. According to the
witness, the girls were killed because they wiartsi'”

Witness DG denied that the girls were raped betloeg were killed. According to the
witness, Sikubwabo brought out the girls from thespytery, and thgendarms put
them in the two vehicles. The witness considered ithwas not possible that the girls
had been made to alight from the cars and weralrdpe had heard no one mention
their rapes and stated that he witnessed onlyilliregkof the girls”

Witness DG testified that he could not identify asfythe assailants, except a young
man by the name of Urikumwenimana Theophile. Thimegs did not know the name

1877, 30 August 2004, pp. 7, 9-10, 17.

1887 30 August 2004, pp. 7-8, 10, 18, 22-24.
1897, 30 August 2004, pp. 46-47.

170730 August 2004, pp. 47-48

117,30 August 2004, pp. 50, 53

172730 August 2004, pp. 47, 49; 61-62
137,30 August 2004, p. 49.
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of other assailants, a group of about 30 young brenght by thebourgmestre The
witness declared that he did not see Muhimana, wheknew, at the cemetery.

187. Defence Witness DDtestified that he went to Mubuga Church on 12 AfpA894,
because he had been told the church was safe. Thesw arrived at the church at
about midday on 12 April [1994], and found many gleadhere. The witness stayed at
the church until 4.30 or 5.00 a.m. on 15 April 199%

188. Witness DD testified that at dawn on 15 April 1984, escaped through a window of
the church, unguarded Iggndarme. According to the witness “[i]t was not very alea
but one could see.” He personally saw the bodigbefilles de Monseigneulittering
the cemetery. He also testified that the bodiesrmdeen disembowelled and that he
had never heard from anyone that the girls had besed.

189. Defence Witness Dzestified that he knew Agnes Mukagatare beforeatae and that
she “was a young girl who had just completed CERAFie witness further testified
that after the war Agnes sought refuge somewhertehdnever saw her again. Witness
DZ did not know Alphonsine or ColettE.

190. Defence Witness DAtestified that she never heard of any rape corechitt Mubuga
and its surroundings. However, the witness was bgldther refugees, who arrived in
Mubuga Church after her, that some girls were fodedd in Mubuga Cemetery.
Witness DA does not know who killed these girls ditinot hear that these girls were
raped or disembowelled.

Findings
Rape

191. The Prosecution relies on the evidence of Witneggdsupport its allegations that the
Accused raped Agnes Mukagatare, and that two otmds were raped by the
Interahamwan his presence.

192. The Defence contends that the rape of Agnes Mukegdily the Accused, to which
Witness AV testified, is not alleged in the Indietm. Therefore, the Accused cannot
be expected to prepare a defense against suchlematan. It submits that actual
witness testimony cannot serve as an amendmeh¢ timdictment”®

193. An analysis of Paragraph 6 (b) of the Indictmentl(iding sub-paragraph 6(b) (i))
reveals that the Accused is charged with persomalyng oneTutsi woman in the
cemetery on 15 April 1994, Witness AV, and orderthg rape of two others. The
evidence speaks to the rape not of Witness AV byAbcused, but to the rape of one
of the abducted girls by the Accused.

194. The Chamber notes that on 27 February 2004, ugdomg fits Pre-Trial Brief, the
Prosecution placed the Defence on notice that \&&teV/-K (later Witness AV) was
not in fact raped as alleged in Paragraph 6 (hefindictment, but rather that she

174730 August 2004, pp. 48, 54, 67.
15T, 17 August 2004, p. 13.

76T 17 August 2004, pp. 15-18, 21.
177,31 August 2004, p. 31.

78T 16 August 2004, pp. 25-26, 41, 54.
19 Defence Closing Brief, para. 254.

Judgement and Sentence 35 28 April 2005



195.

The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

witnessed the rape of the women mentioned in thatgraph?® Colette from Mubuga,
Agnes Mukagatare and Alphonsine from Mubuga. Thander further notes that in
the Annex to the Pre-Trial Brief, the Prosecutianeg the following details in its
summary of the anticipated witness testimony off@ss AV:

On 15 April 1994, Muhimana working in common purgosvith
InterahamweKigana, Theophil and Byamwenge, took awlaytsi women,
including one Colette and a girl called Agnes Mukage, an employee at
Mubuga dispensary to an isolated area of a ceméteated between the
Parish and the dispensary. Muhimana indicateditivabuld not be proper
to kill the girls without first raping them. Muhima violently raped Agnes.
Muhimana ordered thimterahamweto rape the other girls and kill them by
opening up their bellied?

Before closing its case, the Prosecution maderahrequest before the Chamber to
rectify a “typographical error” in the Indictmerth amend the name of the woman
allegedly raped by the Accused in Paragraph 6 f{lthe Indictment from “AV-K” to
“Agnes”.*®** The Prosecution explained that the error hadroedun the drafting of the
Indictment as Witness AV-K and “Agnes” share thmedirst name, which had at the
time of drafting caused some confusion. Howeveg, Rinosecution submitted that the
Defence had been given notice of this typograplaecalr since the Pre-Trial Brief was
filed. The Bench proceeded to enquire from the Befewhether it had any objection
to the amendment, and the Defence replied thaiditndt see any reason to object.
However the Defence made a reservation that itedsb verify the information, since
it did not have the relevant document at hahtinfortunately, the Chamber did not
return to the matter after the commencement obDifence case.

196. The Chamber notes that the Accused was given ndtara the time of the Indictment,

197.

of the time and place where he is alleged to haped arutsiwoman. The Indictment
specified the names of all three girls that the Used and others were alleged to have
abducted and taken to the cemetery. One of thee thids mentioned is Agnes
Mukagatare, the girl that Witness AV alleges in testimony to have been raped. The
Chamber also notes that the Prosecution Pre-Trn@f Bjave accurate details of
Witness AV’s anticipated testimony in sufficiening for the Accused to prepare his
defence. The Chamber concludes that the Defenéeredfno prejudice in its ability to
meet the Prosecution evidence on this matter, mfact presented several witnesses to
rebut the Prosecution evidence. Consequently, tltemDer finds that the defect in the
Indictment was cured by timely, clear, and consisitgformation.

The Chamber has already found Witness AV to beedildle and reliable witness.
Furthermore, the Chamber notes that, during thetevi@ the cemetery, she clearly
recognised the Accused and had a clear and unotesdruiew of the events.

198. On the basis of Witness AV'’s testimony, the Chanflmets that, on 15 April 1994, the

Accused, accompanied by a grouploferahamwe abducted sixTutsi girls and led
them to a cemetery near Mubuga Church. The Accugerned thelnterahamwethat
“[n]Jobody should kill [these] girls before we'veped them.*®* He then grabbed Agnes

180 prosecution Pre-Trial Brief, para. 47.

181 prosecution Pre-Trial Brief, Annex, No 5.
182730 April 2004, p. 76.

1837, 30 April 2004, p. 77.

18471 April 2004, p. 40.
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Mukagatere, and forced her to undress and lie déwthowing this, he climbed on top
of her and raped her violently, while she screaaratipleaded with him to stop.

199. After raping her, the Accused pushed his nakedmitbwards thenterahamweand
told them, “Now you should kill her, but beforelkif her take time to see her guts, to
see what she looks like”. He then ordered lerahamweto continue with their
“work” on the other girls, and instructed them thia¢y should disembowel the girls
before killing them.

200. The Chamber received hearsay evidence as to wppehad to the girls, but finds that
this evidence lacks sufficient indicia of reliabjilito prove that they were raped
following the Accused’s instruction.

201. The Chamber finds the Defence evidence presentesbirital of this allegation that the
Accused raped Agnes Mukagatere to be unconvintVithesses DAA, DC, DA, and
DL testified that they did not hear of any rapesnoutted at the cemetery. In the
opinion of the Chamber, this might be true, buldies not make it impossible that these
events occurred. Furthermore, the Chamber redalfending that Witness DA is not a
credible witness.

202. Witnesses DG and DF described incidents they wseesr heard about involving girls
being taken to the cemetery, where neither the getwas present nor were any girls
raped. Witness DF mentioned different names toetmeentioned by Witness AV, and
in any case could not remember the date on which happened. It is difficult to
conclude that the witnesses are recalling the samast.

203. The Defence presented evidence regarding the deftthe Accused’s son, the
mourning period, and the funeral on 10 April 19%bwever, for reasons already
noted, the alibi is not persuasive. It does noteerihe Accused’s presence elsewhere
impossible. Indeed, as has already been noted,Ryoecution Witnesses AV and AF,
and Defence Witness DC, place the Accused at Mulngaich on 15 April 1994.

204. Consequently, the Chamber finds that the Prosectutas proved beyond reasonable
doubt the allegation in Paragraph 6 (b) of thedtrdent and the relevant sections of
the Pre-Trial Brief, that, on 15 April 1994, the Aised, acting in concert with a group
of Interahamwe abducted a group ofutsi girls, and led them to a cemetery near
Mubuga Church. The Accused then raped one of tHacied girls, Agnes Mukagatere.

205. The Chamber finds insufficient evidence to estabiie allegation that twdutsi girls,
called Alphonsine and Colette, were raped byltiherahamwein the presence of and
on the instructions of the Accused. Consequertly,Ghamber dismisses the allegation
in Paragraph 6 (b) (i) of the Indictment.

Murder

206. The Prosecution relies on the evidence of Witnegst® establish the allegation that
two Tutsi girls, Alphonsine and Colette, were disembowebled killed on the orders
of or in the presence of the Accused.

207. The Chamber recalls its finding above that, on libsis of the credible and reliable
testimony of Witness AV, the Accused ordered bherahamwe who accompanied
him to the cemetery, to continue “their work” ore tbther girls, further suggesting that
they should disembowel the girls before killingrthe
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208. However, Witness AV did not give any eyewitnessdewce as to whether the girls
were killed, since after watching the rape of Agreése crawled away on her stomach.
The Chamber finds that Witness AV’s hearsay evidelacks sufficient indicia of
reliability to prove that Alphonsine and Colettere&illed.

209. The Chamber finds insufficient evidence to establitkat two Tutsi girls called
Alphonsine and Colette were disembowelled and &ilke the orders of or in the
presence of the Accused. Consequently, the Chardisenisses the allegation in
Paragraph 7 (b) (i) of the Indictment.

K. ABDUCTION AND SUBSEQUENT RAPE OF JOSIANA, MARIANA AND MARTHA -
MUGONEROCOMPLEX, 13AND 14 APRIL 1994

Allegations

210. The Prosecution alleges that:

Between 14 and 16 April 1994, Mikaeli Muhimana ioncert with,
amongst others, Charles Sikubwabo andraerahamwenamed Gisambo
took three civilianTutsi women Josiana, Mariana Gafurafura, and Martha
Gafurafura from Mugonero complex where they hadgkb refuge, to
GishyitaCommunevhere they continually raped theffr.

Evidence
Prosecution Evidence

211. Prosecution Witness Bl stated that, on 13 or 14 April 1994, after meetwigh

gendarms, the Accused, together with others, includBdaurgmestreSikubwabo, and
a man called Gisambo, went towards the residencdewiale hospital staff, in
Mugonero Complex. According to the witness, thegyst at the residence for some
time, before they came out leading three young wgrivartha, Mariana, and Josiana,
who were working at the hospital. The Accused agkedyoung women to board the
vehicle, and the vehicle left, with Sikubwabo dniyi The witness recalled that Martha
and Mariana were sisters and that their fathensenwas Gafurafur&®

212. Witness BI testified that,on the following day, 24ril 1994, he saw the Accused
return the young women to their residence. Theyexrin a vehicle, together with two
communepolicemen, and the vehicle parked in front of #ssociation office. The
three young women descended from the vehicle, wthelm departed. The witness
observed this from a distance of between 35 anuédtbes®

213. Witness Bl testified that the young women told fand others that they had been taken
to Gishyita, where they were raped by Sikubwabe, Alscused, and Gisambo. They
did not specify, however, who raped whé&fh.

185 Indictment, para. 6 (c).

186730 April 2004, pp. 6, 37.

1877, 30 April 2004, pp. 6-7, 35, 38.
188130 April 2004, p. 7.
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Defence Evidence

214.

215.

216.

217.

218.

219.

220.

221.

Defence Witness TQ28who was present at Mugonero Complex, in Ngomaratd. 2
April 1994, denied that Muhimana raped Josiane @Afril 1994. The witness stated
that if any incident of this nature had occurrethatcomplex, he would have known of
it, because it was his duty to patrol the compleefore he left to seek refuge in
Gishyita. The witness testified that, in April 1998afurafura’s daughters, Marie and
Martha, did not reside at Mugonero Compl&x.

Witness TQ28 testified that he neither saw nor dhe@dranyone committing rape at the
hospital in Mugonero Complex during this periodtiofie. The witness stated that he
saw the Accused in Gishyita on 16 April 1994. Acting to the witness, it was not
possible for the Accused to be in Ngoma and in @ialon the same day. The witness
acknowledged, however, that, depending on the spéedvehicle, it could take an
hour or less to travel between Gishyita and Ng&fa.

Defence Witness TQ®enied that Martha was raped in Gishyita in Ap8i94, since at

that time, she was neither in Mugonero nor in Gishyitness TQ7 testified that
Martha’s sister, Maria Mukeshimana, lived in KigaliApril 1994, not in Gishyita. The

witness concluded that, therefore, Maria couldh@te been raped in Gishyita in April
1994 1t

Witness TQ7 stated that, when she fled from Mugor@mplex, no rapes had been
committed; on her return, she was not told of apes that had been committed at the
complex. As such, the witness could not confirnt tets of rape had been committed
in Mugonero Complex or that Josiane Mukeshimanarnaped in April 19942

Defence Witness ARItestified that, in April 1994, Marthe had left tleea to
participate in a training course at Kabgayi, lodatethe Gitaram#réfecture Witness
ARI also testified that, in 1994, Marie Mukeshimanae of Gafurafura’s daughters,
lived in Kigali.**®

Witness ARI testified that Josiane Mukeshimana Wass Karera’'s daughter. The
witness stated that Josiane was the same perslameie or Yohanita and that she had
changed her name in order to enrol in school dftering failed the competitive
entrance exan®’

Witness ARI testified that he did not see MariaMariana at Mugonero Hospital
Complex, where he remained until the evening oAf#l 1994. The witness, who was
not at the hospital on 13 to 14 April 1994, coulnt state whether the Accused took
Maria and Marianna to his residence in Gishyitae Witness conceded that he was not
present at the Accused’s residence to know wheitieegirls were ther&?

Defence Witness TQ8estified that he saw Marie Mukeshimana in Ap@P4, among
those seeking refuge from thekotanyiat Kanserege. According to the witness, on 12
April 1994, Marie, her colleague Rachelle, and pipersons requested protection and

189 T.
190 T.
191 T.
192 T.
193 T.
194 T.

195 T

24 August 2004, pp. 2-5, 50-51.
24 August 2004, pp. 22, 51-52.
23 August 2004, pp. 40-43.

23 August 2004, p. 45.

2 Sept. 2004, pp. 45-47.

2 Sept. 2004, pp. 47-49.

2 Sept. 2004, p. 65.
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assistance from thgendarms to cross the Kacyiru Valley. Consequently, sdvera
gendarms, including TQ8, accompanied Marie and her frietmishe Holy Family
Church up to Kimicanga, where tgendarme left them to return to cani}s.

222. Witness TQ8 said that he and some young persorsegdny the Holy Family Church
on 20 April 1994, where they saw Marie and hemfilie again. The witness engaged
them in discussion before proceeding to Nyamiratobasit friends'®’

Findings
Abduction and Rape

223. The Chamber accepts the evidence that the Acc&kdbwabo, and Gisambo took
Josiana, Martha, and Mariana away in a veh®lélowever, the Chamber finds
insufficient evidence to prove that the Accusecethany of the women.

224. A single witness, Witness BI, testified about thleged rapes of the three women. He
was not an eyewitness to the alleged rapes. Theewdold the witness that they had
been raped but did not give any information as twwaped whom or provide any
details as to the circumstances under which thesrlpd occurred.

225. The Chamber finds that the Prosecution has failedptove that the Accused
participated in the alleged abduction and rapehoée civilian Tutsi women from
Mugonero Complex. Consequently, the Chamber digsid® allegations in Paragraph
6 (c) of the Indictment.

L. ATTACK AGAINST TuTsl REFUGEES AT THE MUGONERO COMPLEX, 16 APRIL
1994

Allegations

226. The Prosecution alleges that:

Between 9 and 16 April 1994, about six thousandians, predominantly
Tutsi congregated in the Mugonero church, hospitalranding school in
Ngoma Secteuy Gishyitacommuneseeking protection against attacks on
Tutsi civilians which were occurring throughout the eafire of Kibuye.
Around 9 am on 16 April 1994, Mikaeli Muhimana, iagtin concert with
others, including Clement Kayishema, Charles Silalimy Obed
Ruzindana, soldiers;ommunalpolicemen andnterahamwelaunched an
attack on the civilians seeking protection at thegbhero church, hospital
and nursing school. The attackers, using guns,ages) machetes cudgels
and other traditional weapons inflicted deaths seribus injuries to the six

19T 24 August 2004, pp. 59, 67 ; See French Triptsct. 24 ao(t 2004, pp. 57, 67.
1977, 24 August 2004, pp. 59, 67.

198 The Chamber notes that the two sisters, who arelalighters of Gafurafura, are referred to by tieesses
as Mariana, Maria, Marie or Martha. The Chambeeptxthat the women referred to by the withessesame
women referred to in the Indictment.
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thousand civilians who had sought refuge in theresf@id Mugonero
church, hospital and nursing sché8l.

Evidence
Prosecution Evidence

227. Prosecution Witnesses BG, BI, AT, AUBH, and BJ all testified that they sought
refuge in Mugonero Complex in Ngoma in the days edrately following the
assassination of President Juvenal HabyarimanaseThetnesses all stated that a
multitude of Tutsi refugees from surrounding&eus also sought shelter at Mugonero
Complex. Witnesses Bl and AT testified thHaitsi refugees gathered at the complex
because in previous years it had served as a pfasfuge during massacres baitsi
Witnesses BG and Bl estimated that, as of 16 Ar#84, 40,000 to 50,000 refugees
had gathered at Mugonero CompF&X.

228. Witnesses BH, BI, and AT testified that the assadlaafter parking their vehicles in
front of Dr. Ntakirutimana's office, threw grenadesd fired at the refugees.
Prosecution Witness Bl testified that the refugimss tried to repel the attackers with
stones. He further testified that he saw the Aatsdmot at the refugees and that many
people were killed in this attaék.

229. Witness BG testified that a number of “influentia¢ople”, who arrived on board
several vehicles at 8.00 a.m., led an attack atdviagp Complex on the morning of 16
April 1994. Prosecution Witnesses AT, BH, and Atated that, following a first attack
by unarmedHutu that lasted “about 15 minutes”, a second attack laanched around
9.00 a.m. at Mugonero Complex. Assailants, who weyth civilians and soldiers,
arrived from Gishyita in six vehicles, some whicbldnged to thecommune The
drivers of the vehicles included: Pastor Elizapintakirutimana; Obed Ruzindana;
BourgmestreSikubwabo of Gishyit&€ommungDr. Gerard Ntakirutimana, a doctor at
Mugonero Hospital; and Kayishema, theéfet of Kibuye Préfecture whose vehicle
was accompanied by a truck carrying soldiers. Agiogyto Witness AT, the Accused,
who arrived in the rear of a vehicle driven by ObRazindana, carried a gun slung
across his shoulder. Prosecution Witness AU stdibed, from inside Mugonero
Church, she saw the Accused, who was armed withrnaagmd a knife, arrive with
attackers who “came singing”. According to Witnéds, the Accused, who was in the
company of Ezikia Ntakirutimana, led assailantsned with machetes, nail-studded
clubs, cudgels, and spears. “They started killingi@e o’clock, and at 10 o’clock there
were many bodies®

230. Witness BG testified that, although she did notwhke fired the first shot, she learned
from another refugee that one of tlgendarms, who “came to pretend to be
protecting” them, fired first. Bullets then rained theTutsirefugees. Assailants “fell
on the refugees and cut them with machetes”. Adegrib the witness, “It was all very
well prepared.” Assailants surrounded Mugonero kabkparking lot, where Witness

199 |ndictment, Para. 5 (c).

20T, 5 April 2004, pp. 33-34; T. 30 April 2004, pp4334; T. 19 April 2004, p. 6; T. 7 April 2004, p8; T. 8
April 2004, pp. 7, 25-26, 28; T. 6 April 2004, ppt-45; T. 1 April 2004, p. 37.

2017 8 April 2004, pp. 8, 35; T. 19 April 2004, (.10; T. 30 April 2004, pp. 7-9, 44.

22T, 5 April 2004, p. 33; T. 7 April 2004, pp. 3,;2D. 8 April 2004, pp. 7-8; T. 19 April 2004, pp-1D, 47-48,
89.

Judgement and Sentence 41 28 April 2005



The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

BG had fled, and the witness then ran to the chuodated approximately 100-150
metres from the hospital parking fét.

231. Witness BG testified that tHaterahamwepursued the refugees to Mugonero Church,
forced open the doors and windows, fired their guarsd threw grenades into the
building, killing many refugees and wounding numeyothers, including Witness BG.
The witness saw the assailants pouring petrol ta the premises but “since there was
a lot of blood all over, the fire was put ouf*. When the assailants finally broke down
the doors of the church, Witness BG managed tgpesitaough a small back-door and
ran to Mugonero Hospitadl?

232. Prosecution Witness Bltestified that he was unable to enter the chuncNugonero
Complex because it was surrounded by the AccusddjbBabo, Kanyabungu,
Ndayisaba, and other assailants. The witness dtaathe Accused “was armed with a
gun” and “kept shooting at the peopl&6urgmestreSikubwabo, who stood in front of
the door of the church, askétitu women married tdutsimen to come out. Among
the women who left the church, Witness Bl recogihiz&o young women named
Nyiragwiza and Nyareri, who were married Tatsi The women abandoned their
children inside the church, because their childnare considered to bé&utsi The
witness testified that, following this “incidentt ¢he church, he took refuge in one of
the rooms of the hospit&F.

233. Prosecution Witness ATtestified that, on 16 April 1994 at 8.00 a.m.,naa§ number
of Hutu civilians, armed only with machetes and clubsaedT utsirefugees gathered
at Mugonero Complex in an apparent attempt to skeal cows. The refugees, using
stones, repelled the attack within fifteen minutésllowing this initial victory, the
gendarms, who were guarding the refugees, told them thay tvould be attacked
again and should protect themselves, sincegralarms could not. Theggendarme
then left*’

234. Prosecution Witness AUtestified that one Saturday around 9.00 a.m., Vithebegan”.
Assailants attacked Mugonero Church where she andamily had sought shelter,
killing the witness’ two children and her motherda@ather. According to Witness AU,
the assailants “were only killingutsi” The witness fled from the church, after the
deaths of her mother and father, to hide in a smoalin in the surgical theatre of the
hospital?®

Defence Evidence

235. Defence Witness Dtestified thaBourgmestreSikubwabo forced members of the local
population to take part in the massacres at Mugoi@mplex in April 1994. The
witness, armed with a club, left with his neight®uferanguza, Semariza, and
Nikobahoze for the complex, where, along wititerahamweand soldiers from
Bugarama and Mugonero, he participated in an atwabich he estimated “started at
10 o’clock and ended at 3 p.m.” The witness statet the Tutsi refugees were

2037 5 April 2004, p. 36; T. 6 April 2004, pp. 14-16
20475 April 2004, p. 36;

25T 6 April 2004, p. 16.

208730 April 2004, pp. 9, 45.

207719 April 2004, pp. 7-8.

208 7 April 2004, pp. 3-4, 15-16.
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successful in repelling the assailants uhtterahamweand military reinforcements
arrived?®

According to Witness DI, “Mika wasn't present” dogi the attack. Because Mika was
in mourning for his dead son, “tH&urgmestrehad left him in peace”. The witness
also stated that he “never” saw the Accused ®ahrgmestreSikubwabo or “had news
that a girl or a woman had been raped during acldtin GishyitaCommuneWitness
DI testified that the Accused never clubbed anytmeleath, as only the assailants
without guns or grenades killed victims in this marr*®

Defence Witness ARIstated that he worked at Mugonero Hospital unpkilA1994,
when he left because of security problems causebabgits coming from Mpembe,
Mugonero, and Gishyit&}

Because of persistent rumours of an imminent attaclMugonero Hospital, Witness
ARI, his family, and the family of Pastor JacqueshlZimpumu left their homes at 6.00
a.m. on 16 April 1994 to seek shelter at the CCDidmg in Gishyita, about five to
seven kilometres away from Mugonero Compféx.

Witness ARI testified that, on 16 April 1994, beemeabout 10.00 a.m. and midday,
while at the CCDF in Gishyita, he heard screamsiggritom Mugonero Complex and

that later he heard about the attack on the comifpter survivors. The witness was

informed that the assailants weéreerahamwewho came from Cyangugu, Rubengera,
and northern Rwanda. The witness stated that henbatieard that Obed Ruzindana
played a leadership role or tHadurgmestreSikubwabo, Elizaphan Ntakirutimana, or
Gerard Ntakirutimana participated in the attacks.résponse to the Prosecution’s
guestion about the witness’ knowledge of who bagponsibility for the attack on

Mugonero Complex, the witness said that he was avedre of anyone who has
admitted that the events took pl&ce.

Defence Witness TQ28estified that the day after President Habyarinsadeaath, 7
April 1994, he and his family sought refuge at father’'s working place, Mugonero
Hospital Complex. As a security measure, they cotetlipatrols of the complex, in
which the witness participated. On 12 April 199He twitness and his family left
Mugonero Complex for the nearby Kabahinyuza MarketNgoma, where they
remained until 16 April 1994, when they sought sredt the CCDFP in Gishyit#.

According to Witness TQ28, on arriving at CCDFP, Ih April 1994, he and his
family were welcomed by the authorities of Gishyitecluding the formeBourgmestre
Sikubwabo and the forméZonseillerMuhimana, who listened to their problems and
showed them where to sleep. The witness reportadtile Accused spent about 30
minutes with the refugees before leavifig.

Witness TQ28 testified that, on 16 April, he “shedtto and from” the Gishyita market.
The witness maintained that each time he visited tfarket, on 16 April 1994, he
found the Accused there with other people, althobghdid not notice what the
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Accused was doing. Since the witness saw the Adcus&ishyita on 16 April 1994,

he deduced that the Accused was not at Mugonerpitdbsince “Mika could not have

been at Ngoma and Gishyita at the same time.” Titeess acknowledged, however,
that travel by car between Gishyita to Ngoma caakd less than an hod.

243. On 17 April 1994, while he was at CCDFP, Witness28(eard of the attacks at
Mugonero Hospital Complex which had occurred orApél 1994. The witness heard
that the assailants came from various, fairly dist@aces. In response to a question
from the Defence about the Accused’s participainotihe attack, the witness stated that
he did not hear “Mika’s name amongst the assaildngi® were mentioned™’

244. Defence Witness DSold the Chamber that no one had ever mentionduntcthat the
Accused was one of the assailants in the attackduéuga, Mugonero Hospital, or
Bisesera!® The witness testified that he had heard of tHngs at Mugonero Hospital
and in Bisesero but that he had not personallygyaated in the attackd?

245. Defence Witness DKtestified that he knew Mugonero Hospital becausehhad
received medical treatment there. The witnessdtat, although detainees during the
gacacasessions had discussed the large-scale massaddeg@nero Hospital, no one
had spoken of the Accused’s participation in thesacks??°

Findings

246. The Chamber has carefully considered the evidendele Parties' submissions. On the
basis of the corroborated evidence presented bgePution Witnesses BG, BI, AT,
AU, BJ, and BH, the Chamber finds that the Accusadicipated in an attack against
Tutsi civilians at Mugonero Complex on 16 April 1994. wkver, the Chamber has
found significant inconsistencies in the testimafyWitness BH in relation to this
attack, and, accordingly, will not rely on his texiny.

247. The Chamber finds credible and reliable the acsahProsecution Witnesses BG, BI,
BJ, AT, and AU about attacks that occurred at MegorComplex on 16 April 1994,

248. The Defence submits that because of Witness BGiflicting prior written statements,
dated 14 November 1995 and 24 October 1999, as agelihconsistencies in her
testimony, the evidence of this witness should djectec?** The Defence refers to
Witness BG’s testimony that a fire set by assaslaitMugonero Church with petrol
was put out because of the “blood everywhéteThe Defence maintains that this
testimony is “untrue because, according to the lafagature and common sense, blood
cannot have such an effeét®The Chamber does not consider that this accouen i
scientifically inaccurate, tarnishes the credipibf the witness.

249. According to the Defence, a discrepancy exists eetwWitness BG’s first written
statement of 14 November 1995 and the second stateofi 24 October 1999. In the

28T 23 August 2004, pp. 76-77; T. 24 August 20Gs,39-40, 51-52.
27T, 24 August 2004, pp. 1-2, 53.

28T 7 September 2004, pp. 7-8.

29T 7 September 2004, pp. 7, 21.

20T 8 September 2004, p. 35.

221 Defence Closing Brief, para. 165.

222 Defence Closing Brief, para. 165; T. 5 April 20p436.

223 Defence Closing Brief, para. 165.
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prior statement, the witness failed to mention #ie first hid in the church before she
sought shelter in one of the hospital toilets. T@amber finds that the discrepancy is
minor, particularly in light of the witness’ ackntagigement that in 1995 she was
traumatized by the recent events, including the @sher two children, and spent much
of the year in the hospit&t

250. The Chamber observes that Defence Witness Dl iwgbtid having participated in the
attacks at Mugonero Complex, on orders issue@dyrgmestreSikubwabo. He also
stated that thdourgmestredid not insist that the Accused should participatehe
attacks at the complex because of the recent dédils son. The Chamber does not
consider credible Witness DI’s testimony that thezésed could not have been present
during the attacks at Mugonero Complex. Given #rgd number of assailants, the
scale, and the duration of the attacks, it is pkd@ghat the witness may not have been
aware of the Accused’s presence and participatotheé attacks. Furthermore, even
assuming that the Accused was mourning the dedtisafon, there is no evidence that
he stayed at home continuously on that day. Thembka notes that Mugonero
Complex is only an hour’s drive by car from the Ased’s home in Gishyita.

251. The Chamber further observes that, during crossgaion, Witness DI
acknowledged that he was related to Muhimana thangiriage. Also, during cross-
examination, the Prosecution submitted a confedsyotine witness before tlgacaca
court in which he admitted that he killed refugeeattacks at Mugonero Complex and
in Gitovu. This confession is inconsistent with théness’ testimony, during direct
examination, that, though he participated in thacks at Mugonero Complex, he killed
no one’

252. Defence Witness ARL1 testified that he was not agdhero Complex at the time of the
attacks on 16 April 1994, but, from where he hddkemashelter at CCDF, he heard
screams coming from the complex at around 10.00 Bxa witness’ bare assertion that
he did not hear of the participation of certainaloauthorities is not sufficient to
undermine credible and corroborated testimonies Il authorities, including the
Accused, Pastor Elizaphan Ntakirutimana, Dr. Geraldakirutimana, Préfet
Kayishema, andourgmestreSikubwabo participated in the atrocities commitegd
Mugonero Complex on 16 April 1994. Accordingly, tGdamber finds that Witness
ARI's testimony does not undermine the corroboratedtimonies of several
Prosecution witnesses about the alleged crimes cibadhby the Accused at Mugonero
Complex on 16 April 1994.

253. Defence Witness TQ28 acknowledged that he was ndtugonero Complex at the
time of the attack on 16 April 1994. However, thiness testified that, on this day, he
saw the Accused at Gishyita, the first time aro8mMD or 9.00 a.m., and then later
during the day. The Chamber does not accept theesst testimony that because he
“shuttled to and from” the Gishyita centre on 16riRh994 and saw the Accused, the
Accused could not have participated in the attackglugonero, located five to seven
kilometres away from Gishyita, according to thenegs’ estimation. The Chamber
notes that the witness does not state how manysfiare at what times of the day, he
saw the Accused. Therefore, the Chamber finds ttiatestimony of Witness TQ28
does not in any way affect the credible and comatseal testimonies of Prosecution

24T 6 April 2004 p. 7.
25T 1 September 2004, p. 51.
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witnesses that the Accused participated in attatkéugonero Complex in the morning
and later on during the same day.

Defence Witnesses DS and DK were not eyewitnessdhe crimes committed at
Mugonero Complex on 16 April 1994. Both witnessestified, however, that years
later, in Gishyita Prison and durirgacacasessions, the Accused’'s name was never
mentioned in relation to the attack at Mugonero @lex The Chamber does not
consider this evidence to be persuasive.

On the basis of evidence presented by both Prasacahd Defence witnesses, the
Chamber finds that, between 9 and 16 April 1994puslands of civilians,
predominantlyTutsi sought shelter from attacks in Mugonero Compéexraditional
refuge in Ngom&ecteuy GishyitaCommune

On the morning of 16 April 1994, the Accused ardiv&t Mugonero Complex in a
convoy of vehicles, together with Clement Kayisher@darles Sikubwabo, Obed
Ruzindana, Elizaphan Ntakirutimana, Gerard Ntakiraha, and soldiers transported in
a truck. Among the assailants were also civiliaibderahamwe and gendarms.
However, the evidence does not show, as statedragPaph 5 (d) (i) of the Indictment,
thatcommuneolicemen participated in the attack.

Based on the evidence presented by both ProsecatidnDefence witnesses, the
Chamber finds that a large-scale attack occurrédugfonero Complex in which many
Tutsi civilians were injured or killed. The assailantsed guns, grenades, machetes,
cudgels, and other traditional weapons, causinghdaad serious injuries tdutsi
civilians who were gathered at the complex.

During the attack, the church at Mugonero Comples wurrounded by the Accused,
Sikubwabo, Kanyabungu, Ndayisaba, and other asssilavhen Bourgmestre
Sikubwabo addressed the crowd of refugees insitte agakedHutu women married to
Tutsi men to come out. Some of the women complied, at@nd their children,
consideredrutsi, inside the church. The Chamber finds that thisaive demonstrated
that the attackers targeted fhatsirefugees who had gathered in the church.

Based on the testimony of Prosecution Witnesses BGBJ, AT, AU and AV, the
Chamber finds that the Accused was among the assaifluring the attack on 16 April
1994 at Mugonero Complex. He was present, alony wiher local authorities at
Mugonero Complex, when the attack was launched,h&ndias in close proximity to
BourgmestreSikubwabo when the latter authorizeldtu women to leave the church,
before the assailants continued their attack ag#esrefugees. Furthermore, during
the attack, the Accused used his gun to Kkill arftictninjuries on Tutsi civilians
targeted by the attackers.

Consequently, the Chamber finds that the Prosectutas proved beyond reasonable
doubt the allegations in Paragraph 5 (c) of théctnuknt.

RAPES ANDMURDERS ATMUGONEROCOMPLEX, 16 APRIL 1994

Rape and Murder of Mukasine Kajongi

Allegations

261.

The Prosecution alleges that:
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On 16 April 1994, at the Mugonero complex, Mikadlihimana in concert
with two Interahamweraped civilianTutsiwomen in one of the halls of the
Mugonero medical school. Mikaeli Muhimana raped Bh&asine Kajongi
while brutally assaulting her and removing her lilog so that passers by
could view her sexual orgart$?

On 16 April 1994, at the Mugonero church, hospéatl school, Mikael
Muhimana in concert with two Interahamwe killediglman woman named
Mukasine and another, in one of the halls of thegbhero medical
school?’

Evidence
Prosecution Evidence

262. Prosecution Witness AT testified that, on 16 April 1994, he fled to Mugoo
Hospital, after the attack on Ngoma Church, wherdn&d first sought refuge. Around
11.00 a.m., he entered the surgical theatre, Idcetehe basement of the hospital.
According to the witness, in the room, where hensplee entire day, there were three
beds with mattresses and 30 corpses lying on dloe. fThe door and windows had been
broken. Witness AT hid amongst the corpses, pratgrid be dead, and was located in
a position where he was able to observe anyoneirgtine room. The bodies, which
lay close to the beds, were still bleeding. Bloagmkd into his mouth. When the
assailants arrived in the room, he was drenchddood amidst the corpses, and they
could not distinguish him from the de##l.

263. Witness AT stated that, from his position underdbad bodies, he saw three girls burst
into the surgery room, out of breath. They lay dawnthe three beds, located about
four and a half metres from where the witness wasgl The witness recognized the
girls. One was named Mukasine. She was the daughtsaac Kajongi, the accountant
of the Adventist Association and Ntakirutimana’'sbsrdinate. Mukasine had just
completed her education at the nursing school. ghdwe did not know their names,
Witness AT recognized the other girls as the daarghtf Amos Karera, an employee
in the hospital laboratory. According to the witegesne of the daughters was a teacher,
and the other was a studéfit.

264. Witness AT testified that the Accused entered thenr shortly after the girls. The
Accused was accompanied by Kanyabungo’s sons, adoording to the witness, were
soldiers just like their father. The Kanyabungosenthe witness’ neighbours, whom he
saw during holidays. Upon entering the room, theused went straight to Mukasine,
and Kanyabungo’s sons headed for Amos Karera's ldatgy The Accused took
Mukasine and told her to undress quickly. Mukagiaised her hands, pleading for
mercy, but the Accused rejected her pleas. Whenaldink refused to undress, the
Accused threw her on the floor, undressed her follge and removed her
underwear® Muhimana then hit Mukasine with the butt of hismgand parted her legs
forcefully before raping her. She cried in paineTdéther two girls also cried as they
were raped by Kanyabungo’'s sons. The witness sthidhe could not distinguish

228 |ndictment, para. 6 (c) (i).

27 |ndictment, para. 7 (c).

228T 19 April 2004, pp. 11, 13, 18, 35, 38-39.
2297 19 April 2004, pp. 14, 52.

2307 19 April 2004, pp. 15-18.
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between the brothers to ascertain who raped eatttedjirls. The witness testified that
the three assailants completed their acts almosilEineously and estimated that the
rape lasted approximately five minutes. When theused had finished, he dressed and
picked up his gui*

265. According to Witness AT, once the assailants hailtied, they said, “Those girls are

Inyenzi. We are not going to abandon them hereavaot going to leave them alive."”
The Accused then stated, “Let us kill those twthese Inyenzi...I'll count one to three
and then open fire simultaneousk."The Accused then counted from one to three,
after which the witness heard the sputter of gendind understood that the girls had
been killed. Subsequently, the Accused took Mulesifegs, spread them apart, and
said, “Everyone passing should see what the vagfiad utsiwoman looks like 2%

Defence Evidence

266. Defence Witness TQ28estified that he neither saw anyone committintg &t rape

267.

268.

nor heard of anyone having come to Mugonero Hosfiteape peoplé*

Defence Witness TQ%estified that it would have been impossible tonout rape in
April 1994, at Mugonero Hospital, considering thenber of people who had overrun
the premises with their cattle and property, rightto the entrance. The witness added
that when she left the hospital there had not l@@gncases of rape and that when she
returned, no one mentioned that any rapes had iecttit

Defence Witnesses ARland TQ28 both testified that Kajongi's daughteoy J
Mukasine, was a student at Butare University and m@ present in Ngoma in April
1994. Witness TQ28 stated that she could not haen waped on 16 April 1994 at
Mugonero Complex?®

Findings

Findings on Rape

269.

270.

On the basis of inconsistent information contaime@itness AT’s out-of-court written
statements of 1996, 1999, and 2002, in regardemtimber and the identity of victims
allegedly raped by the Accused, the Defence asdwtshe witness is not reliable or
credible. After a careful review of the written tetments and the oral testimony of
Witness AT, the Chamber finds that the inconsisenielate only to minor details and
do not undermine the overall credibility of Witnes§'s account of the acts of rapes.

The Defence points out that Witness AT recolledtexirape of Mukasine Kajongi for
the first time in his written statement of 12 Nov#@n 1999. The Defence contends that
the omission of this rape in the prior 1996 stateimadfects the credibility of the
witness’ testimony. The Chamber notes the witnesgdlanation, during cross-
examination, that the 1996 statement focused onattezk itself, not on particular
incidents which occurred during the course of ttiack. The Chamber further notes

231719 April 2004, pp. 4, 14, 16.

232719 April 2004, p. 16.

233719 April 2004, pp. 15-18.

2347 24 August 2004, pp. 22, 51.

25T, 23 August 2004, p. 50.

28T, 24 August 2004, pp. 6-7; T. 2 Sept. 2004, Ap583.
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that, in his later out-of-court statements of 1999 2002, as well as in his oral
testimony, the witness was consistent in his desori of the rape of Mukasine
Kajongi. The Chamber therefore is of the view tkia¢ omission of the rape of
Mukasine Kajongi in the 1996 statement does noanid of itself, affect the withess’
credibility.

271. The Defence contends that Witness AT’s testimomlyrdit provide a credible account
of the location of the room in the surgical theatreMugonero Hospital, where he
allegedly hid and witnessed rapes committed byAtt@ised and others. In support of
its argument, the Defence refers to the testimdnts Witness AR1 that there were not
many rooms in the surgical theatre and that thensofor post-surgery patients were far
from the surgery ward. The Chamber notes that W#n&T did not assert that the
surgical theatre consisted of many rooms. Ratherwitness testified only that there
were more than two rooms in the surgical areaténcan the basement of the hospital.
The Defence also points to inconsistencies betvieerwitness’ testimony before the
Chamber and his evidence presented ilifakirutimanacase about the location of his
hiding place in the surgical theatre. In light dfettrauma which the witness
experienced at the time of the events, the passafyme, as well as the witness’ prior
lack of familiarity with the surgical theatre, ti@hamber finds that the inconsistency
with regard to the witness’ location in Mugoneroddital does not undermine the
credibility of the witness’ testimony.

272. The Chamber also accepts Witness AT’s account wf i@ hid under corpses and that
from his position he could see the Accused andother alleged perpetrators of the
crimes. The Chamber finds credible Witness AT sinesny that he was approximately
four and half metres away when the Accused “toskdun, ... hit Mukasine on her
body with the butt of the gun ... opened up her legsefully, ... took his penis and
thrust it into the vagina of his victin” On the basis of the witness’ detailed
description of the rapes, his proximity to the @snand his plausible explanation that
the Accused and the other perpetrators could rehse as he lifted his head up and
down from his hiding place because “they were buaging those young girls,” the
Chamber finds the witness’ account of the rapeetoriedible and reliable.

273. The Chamber has already found Witness AT to beildeedOn the basis of her
testimony, the Chamber finds that the Accused kdldgkasine Kajongi to undress and
that, upon her refusal, and notwithstanding hea fpbe mercy, threw her on the floor,
undressed her forcefully and took off her underwelarthen hit her with the butt of his
gun, parted her legs forcefully, and thrust hisiparmto her vagina.

274. At the same time and in the same area where thasi&dcraped Mukasine Kajongi in
the basement of Mugonero Hospital, two soldieriignpresence, raped the daughters
of Amos Karera. By his presence during these rages,by his own actions in raping
Mukasine, the Accused encouraged the two soldierapge Amos Karera’s daughters.

275. The Chamber therefore finds that the Prosecutienpnaved beyond reasonable doubt
the allegations in Paragraph 6 (c) (i) of the Itdient.

Findings on Murder

276. The Chamber finds that, in the presence of the #edu and after having raped
Mukasine Kajongi and one daughter of Amos Kardra,dssailants said, “Those girls

37T, 19 April 2004, p. 16.
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are Inyenzi. We are not going to abandon them e are not going to leave them
alive." The Chamber finds that the Accused thetedtdLet us kill those two -- those
Inyenzi...I'll count one to three and then open §iraultaneously.” The Accused then
counted from one to three, after which gunfire waard by Witness AU. The Chamber
accepts the witness’ evidence that she inferredl ttea girls had been killed. The
Chamber finds that Mukasine Kajongi and Amos Kadsedaughter were killed on the
16 April 1994 at Mugonero Hospital by assailantader the instructions of the
Accused. The Accused was present during the killimg) encouraged the killers.

277. Consequently, the Chamber finds that the Prosectutas proved beyond reasonable
doubt the allegations in Paragraph 7 (c) of théctnukent.

Rape of Johaneta, Teresa Mukabutera, and Eugenidvaigonero Hospital
Allegations

278. The Prosecution alleges that:

On 16 April 1994, in the surgical wardroom in theudnero hospital,
Mikaeli Muhimana, in concert with twénterahamwecollectively raped
Tutsi women Johaneta, Theresa Mukabutera and Eugenidallye
insulting them in the proceg&

Prosecution Evidence

279. Prosecution Witness BHtestified that, on 16 April 1994, he fled to thasbment of
Mugonero Hospital during the evening, before niglhtfWhile in the basement,
Witness BH testified to seeing three girls, JohanBugenia and Mukabuteran into
another room, which was between the surgery theadethe pharmacy. The witness
testified that he could see all that was happemintpe other room because “the very
large door had been broket?®.

280. Witness BH testified that he saw Muhimana and Kapgb’'s sons, Alphonse
Kayabungo, an agronomist, and Muhayimana Kayabuagsoldier, enter the room
where the three girls were hiding. Witness BH hetie three men ask the girls to
choose “between rape and death’According to the witness, the men told the girls
that "they were arrogant, and that “now we are ggagindo what we want to do with
you because you are in our hands”. The witnes#i¢esthat he saw the Accused and
the other men “bring down their zips and rape thks"g*** According to the witness,
the Accused raped Johaneta, Alphonse raped Vitgiarel Muhayimana raped
Mukabutera. After the men had finished their vidlants, the girls asked whether the
men would take them from the hospital or leave themie. The men deliberated, and
the Accused replied, “If we take them with us, tmesty report us, and that might be
bad for us”. The witness testified to later seeurgdentified Interahamwekill the
girls.**

238 |ndictment, para. 6 (c) (iii).

23978 April 2004, pp. 7-8, 17, 33-34, 43, 51-52.

2407 8 April 2004, p. 9.

2417 8 April 2004, p. 10.

2427 8 April 2004, pp. 8-10, 18-19, 38-41, 51.
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Findings

281. The Prosecution relies solely on the evidence ofn¥g¢s BH in support of the
allegations in Paragraph 6 (c) (iii) of the Indietmd. The Chamber recalls its finding in
relation on the credibility of Witness BH in relati to the attack on Mugonero
Complex?*® Similarly, the Chamber finds that Witness BH’sti@ony in relation to
the alleged rapes of Johaneta, Theresa MukabuatedeEugenia lacks credibility.

282. Consequently, the Chamber dismisses the allegatioBaragraph 6 (c) (iii) of the
Indictment.

Rape of Witness BJ, Mukasine, and Murekatete
Allegations

283. The Prosecution alleges that:

On 16 April 1994, at the Mugonero complex, MikadMuhimana and
Interahamwe collectively raped civilianTutsi women Mukasine and
Murekatete staff maids at Mugonero hospital, amivéian Hutu lady BJ-

K. Mikaeli Muhimana subsequently apologised to BJeK the “mistake”

of raping her as he initially thought she agsi***

Evidence
Prosecution Evidence

284. Prosecution Witness BJltestified that, on 16 April 1994, at around 9.08.a she was
caring for her employers’ children at their homesaHng screaming and observing
many refugees from various locations, includingh@ita, Rwamatamu, and Mpembe,
hurrying toward Mugonero Complex, she assumedtteatvar had started. She left her
employers’ house, with their children, for Mugon€&omplex, where they had already
sought shelter. Witness BJ left the children whkit mother in the church. Because
assailants were killing refugees who had amassdblercomplex, the witness ran to
Mugonero Hospital, where she hid in a room, whict &lentified before the Chamber
as Room No. 3. Two other girls, whom she identifssdMurekatete and Mukasine, hid
with her. The witness testified that she heard fescreaming everywheré&®.

285. Witness BJ told the Chamber that the Accused emtB@om No. 3, where she was
sitting on a bed with Murekatete and Mukasine. Abeused was accompanied by two
men. “One of them had a club, and another had &netecand a pointed, sharpened
stick”.?*® Witness BJ testified that the Accused orderedgths to follow the three men
to another room which contained three b&dshe girls did so. In this room, which the
witness identified as Room 4, the Accused instditkee girls to undress and lie on
their backs so that the men could see the gemtadlstsigirls. In response to questions
from the Prosecution, the witness specified that Was Mika” who ordered the girls

243 5ee Section L, above.
244 |ndictment, para. 6 (c) (ii).
2457 6 April 2004, pp. 36-37.
48T 6 April 2004, p. 40.
24776 April 2004, p. 48.
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to lie on their backs. “Everybody respected whakaMsaid™* Witness BJ complied
with the Accused’s demands because she thoughtitisite did so, her life would be
spared. The Accused, who was wearing a white simdt jeans, undressed and had
sexual intercourse with her for about three minutsspite her pleas for mercy.
Witness BJ testified that, when the Accused rapad $he was fifteen years old and a
virgin, and that it was painful. Muhimana’'s compams raped Murekatete and
Mukasine while the Accused was raping Witness$*BJ.

286. Witness BJ testified that the Accused threateneths$ert sharpened sticks into the

vaginas of the girls, before killing them. Beforast threat materialized, however, an
Interahamwenamed Ngendahimana, who was Witness BJ’s neighlslked why she,

a Hutu, would seek refuge witfiutsi The Accused, hearing these words, said that he
had been “unaware” that Witness BJ wadudu. She then was allowed to escape; she
quickly ran home because she was told that if sheaimed too long on the road, the
Interahamwecould mistake her for @utsiand kill her. Witness BJ told the Chamber
that she never saw Murekatete or Mukasine agdier, thfe girls were rapetf’

Defence Evidence

287. Defence Witnesses AR1 and TQM@oth testified that, because Eugenia Murekatete wa

not present at Mugonero Complex in April 1994, shald not have been a victim of
rape thereDefence Witness AR1stated that Eugenia Murekatete was in Kigali in
April 1994 .%*

Findings

288. The Prosecution relies on the evidence of WitneksoRestablish the allegation that the

2809.

290.

291.

Accused andinterahamwecollectively raped her and twdutsi staff maids from
Mugonero Hospital, Mukasine and Murekatete.

The Chamber has found Witness BJ credible andotelif his finding is based on her

straightforward and detailed testimony and her deroar in Court.

The Defence challenges Witness BJ’s credibility the grounds that, when the

Accused, in the hospital basement, said that héedan see the private parts of atsi
woman, she did not disclose hidutu ethnicity. The Chamber accepts the witness’
explanation that she did not realise that onlysi were being targeted but thought, at
that time, that all Rwandans were the same, ashihdytaken refuge in the same place.
The Chamber accepts the witness’ explanation anes dwt find the Defence
contention persuasive.

The Chamber finds that, on 16 April 1994, in thedrmaent of Mugonero Hospital, at

Mugonero Complex, the Accused raped Witness BJoung Hutu girl, whom he
mistook for aTutsi At the same time, the two men who were accompanyhne
Accused raped the two other girls, named MukasmeMurekatete, whose ethnicity is
unknown.

28T 6 April 2004, p. 39.

2497 6 April 2004, p. 37.

20T 6 April 2004, pp. 37-38, 41-42, 50.

1T, 2 Sept. 2004, pp. 48, 51; T. 23 August 20045
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292. Consequently, the Chamber finds that the Prosectutas proved beyond reasonable
doubt the allegation in Paragraph 6 (c) (ii) of theictment.

Rape of AU, Immaculee Mukabarore, Josephine Mukardémw, and Bernadette at
Mugonero Hospital

Allegations

293. The Prosecution alleges that:

On 16 April 1994, at the Mugonero complex, Mikadlihimana, acting in
concert with Interahamwewent to one of the operating rooms in the
medical school building in the Mugonero complex aatlectively raped
Tutsi women AU, Immaculate Mukabargrdosephine Mukankwaro In
particular Mikaeli Muhimana raped A&?

On 16 April 1994, at the Mugonero complex, Mikddlihimana, acting in
concert with Interahamwe went to one of the opegatiooms in the
medical school building in the Mugonero complex adlectively killed
civilian Tutsi women named Immaculate Mukabarore, Bernadette
Mukangorero and Josephine Mukankward.

Evidence
Prosecution Evidence

294. Prosecution Witness AUtestified that, when she arrived at Mugonero Caxypthe
courtyard in front of the complex was already fofi an inestimable number of
refugees, including people from Bisesero and gpleres™

295. Witness AU testified that she and other refugeed from an attack at Mugonero
Church to the nearby hospital, where they sougélteshin the surgical theatre located
in the basement. She and her companions enterathth ®om in the hospital, the
second to the left in the basement. The room chald two mattresses placed on the
floor, which together could accommodate eight peodlhe witness and the other
refugees lay down on the floor and pushed the ddosed, without locking it
securely™®

296. Witness AU testified that the Accused, who carrgekinife and gun, entered the little
room, with “about six’Interahamwe including Ezekias Ntakirutimana and Alphonse
Kanyabungo. Witness AU recognized the Accused.f®lgged him to save her. He did
not listen to her but threatened to kill R&r.

297. The Accused then ordered the witness to undresswaen she did not fully comply,
he used his knife to tear off her pair of shortg pieces of underwear, and a loin
cloth. The Accused, who wore a pair of jeans, aavshirt, and white underwear, then
undressed. He pushed the witness on to the fldoe. Withess screamed for mercy,
prompting the Accused to threaten to kill her. Mulana then climbed on top of her

%2 |ndictment, para. 6 (c) (iv).

%3 |ndictment, para. 7 (c) (i).

24T 7 April 2004, pp. 17-19.
25T .7 April 2004, pp. 4, 7, 22-23.
26T 7 April 2004, pp. 6, 23.
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and had sexual intercourse with her. While he ram¥dhe banged her head against the
floor and promised to take her “out of that areaerghthe victims were; and he was
saying thafTutss had been handed over to them and they shoulth&ith”” Witness
AU stated that she had confidence in the Accusepd¥®nise because he was in a
position of authority and could rescue her. Muhimaid not honour his word to save
Witness AU. Instead he raped her twice. The witmesalled that the two rapes lasted
some hours. After the rapes, the Accused left thieess in the room, where she hid
among the dead bodies, until she escaped at apmrtely 2.00 a.m., proceeding
toward Lake Kivie®

298. While she was being raped, Witness AU saterahamweaping many young girls and
women in the hallway, before killing them. One loé¢ iInterahamwewhom the witness
recognized, was Ezekias Ntakirutimana. The witntessified that all of these acts
occurred in the presence of the Accused. Prosecwdness AU also stated that
“bonbons were distributed™ to some of the young girls, and theterahamwe
promised to take them away. While the witness ditl know the names of all the
women and young girls whom tHaeterahamwesexually assaulted, she was able to
identify three young women: Immaculee Mukabarom@sephine Mukangwiro, and
Bernadette, who was the witness’ neighbur.

Defence Evidence

299. Defence Witnesses AH7 and TQ2Both testified that they were unable to confirmtth
any rapes had been committed at Mugonero Hospitahpril 1994. Witness AH7
stated that he had no knowledge of any rapes #hdtolccurred within their locality
before 1994 or thereaft&. Similarly, Witness TQ28 testified that he neitlsaw nor
heard of anyone committing acts of rape at Mugohterspital?®

Findings
Findings on Rape

300. The Prosecution relies on the testimony of Witngbsto establish the allegation in
Paragraph 6 (c) (iv) of the Indictment that the dégmd andnterahamwecollectively
raped Tutsi women AU, Immaculate Mukabarore, and Josephine aviakaro.
Specifically, the Prosecution alleges that the Aeclraped Witness AU.

301. The Defence challenges the credibility of Witnestl An the basis of alleged
inconsistencies in her testimony concerning thatitles of other rape victims and her
failure to recall their full names.

302. On the basis of Witness AU’s testimony, which thea@ber has found credible, the
Chamber finds that on 16 April 1994, in the basen@nMugonero Hospital, at
Mugonero Complex, the Accused raped Witness AUdwic

27T, 7 April 2004, pp. 4-6, 31-32.

28T 7 April 2004, pp. 6-8, 10-11, 21, 24, 33-38.

29T 7 April 2004, p. 23

2601 7 April 2004, pp. 5, 9, 32-33, 36.
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303. The Prosecution also charges the Accused with tiective rape of Immaculee
Mukabarore and Josephine Mukankwaro. By virtuearsflacation, and the fact that she
was being violently raped at the time, the Chanfibels that she may not have been in
a position to observe what was being done to ahikyin the hallway.

304. Consequently, the Chamber finds proved beyond nedde doubt the allegation in
Paragraph 6 (c) (iv) of the Indictment that the ésxed personally raped Witness AU on
16 April 1994 in a room in the basement of Mugondospital. However, the Chamber
finds that the Prosecution has failed to provedlegation that thénterahamweraped
Immaculee Mukabarore and Josephine Mukankwaroamtasence of the Accused.

Findings on Murder

305. The Prosecution relies on the testimony of Witngksto establish the allegation in
Paragraph 7 (c) (i) of the Indictment that the Asmuli andIinterahamwe killed
Immaculee Mukabarore, Bernadette Mukangorero, asgphine Mukankwaro after
they were raped.

306. For the reasons stated above with regard to the ofthe other women, the Chamber
finds that the Prosecution has failed to prove #llisgation. Therefore, the Chamber
dismisses the allegation in Paragraph 7 (c) (thefindictment.

N. RAPE OFWITNESSBG, 22 APRIL 1994

Allegations

307. The Prosecution alleges that:

On or around 22 April 1994, Mikaeli Muhimana pereit an armed
civilian, one Mugonero to detain and keeplatsi woman BG-K in his
house where he repeatedly raped her for severdsffée

Evidence
Prosecution Evidence

308. Prosecution Witness BGeestified that, during the night of 16 April 19%he climbed
the hills towards Gitwa and that, the following dape continued walking towards
Bisesero. Like many others, she sought refuge sedtiro because she thought that the
region’s hilly and forested terrain would deter #ssailants. However, the Accused and
other assailants pursued thatsi refugees to Bisesero. According to the witness, th
assailants did not leave the area until they h#dddkas many people as they could.
Witness BG testified that she saw the Accused se&ro on several occasions and
heard him encourage other assailants to seeK aist who had sought refuge in the
region.®*

309. Witness BG testified that, on 22 April 1994, atward 3.30 p.m., the Accused and
members of thénterahamweincluding a man called Mugonero, found her hidimga
hill in Bisesero. She was with seven othiartsi The assailants brought tHautsi
refugees close to a road, where they were tolditt@l@vn and stretch out. The

23 |ndictment, Para. 6 (d).
24T 5 April 2004, pp. 4, 36-37.
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Interahamwethen killed the other refugees. According to theness, the orders to Kkill
must have been given beforehand, but she notedthigatAccused, who was an
influential person, did nothing to stop the killgygvhich occurred in his presence. The
witness did not see how each of the refugees whked kbut she heard their cries of
pain before deatk?®

Witness BG stated that Mugonero, a member ofriterahamwe asked the Accused to
allow him to take away Witness BG so that he colsihell the body of aTutsi
woman”. According to the witness, this meant tratwanted to rape her. The Accused
gave Mugonero permission to take the witness, anddvlero drove her to his house,
in Muramba in GishyitaSecteuy Gishyita Commune During the next two days,
Mugonero kept Witness BG at his house, under tledyof Interahamwe and raped
her “on three occasions”, before she escaped @xpai1994 2%

Defence Evidence

311.

312.

313.

314.

Defence Witness DABtestified that Mugonero, a farmer had asked fotnéss BG’s
hand in marriage and that Witness BG had agre€gjdoand live with him as his
wife”.?®” Witness DAB stated that he visited Mugonero’s leotile day after Witness
BG had arrived, that he visited her every day wkike was in the house, and that
Mugonero did not rape Witness B®&.

According to Witness DAB, Witness BG left Mugonexdiouse at the end of April or
in early May. Witness DAB testified that Witness B@&d not want to leave
Mugonero’s house. However, an attack was launcgddtbrahamwen Gisovu in the
Gisagara Region, and Mugonero, who did not wantwiife” to be killed, escorted her
to her parents’ house in Ambara, en route to thegéoWitness DAB accompanied
them. According to the witness, Mugonero providednéss BG with pocket money.
He also told the witness, “I will come and fetar lafter the war®®*

Defence Witness DACtestified that, on 16 April 1994, while at homettwhis wife,
they heard explosions from an attack launched agaitugonero Hospital. Witness
BG, who worked in the maternity of the hospitakived at Withess DAC’s home at
about 3.00 p.m. Defence Witness DAC testified iNdtihess BG stayed with Witness
DAC and his wife for two weeks and that they tried console her, as she was
concerned about her family and her fiancé, Samy#itoki, whom she believed was
dead?™

Witness DAC testified that Mugonero spoke with Vege BG on several occasions
during the time that she resided with Witness DA&Zcording to the witness,
Mugonero reminded Witness BG that he knew her fkobuye, where he was friends
with her father and cared for property at her fathbome. The witness testified that,
on another occasion, Withess BG and Mugonero sgogether on the road for
approximately an hour. Following this conversatidfitness BG informed the witness
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that she had agreed to become Mugonero’s “wifeficesiher husband had been
killed.*"*

315. According to Witness DAC, Witness BG desired to mpaviugonero. Witness DAC
stated that Mugonero would not have forced Witrig&sto marry him. According to
the witness, Mugonero brought Witness BG clothesalowed her to visit the church
to pray. Witness DAC expressed the view that Mugomeuld not have raped Witness
BG.272

316. Witness DAC testified that, in response to BG’suesj, he visited her parents. At that
time, the witness found at home BG’s mother, wha Ibeen badly beaten, and learned
that both BG’s father and héiancé Samuel, had sought refuge in the Congo. After
receiving this information, Witness BG planned @ade Mugonero. According to the
witness, Mugonero accepted that she should leageause of criticism from his
cousins about marryingButsi The witness also stated that Mugonero plannednoe
for Witness BG after the wai”

317. Witness DAC assisted Witness BG in escaping toQbego. He changed her identity
card and accompanied her by boat to Kibtiye.

Findings

318. In light of the evidence and submissions of theti®arthe Chamber finds credible
Witness BG's testimony that the Accused allowed l@terahamwe Mugonero, to
abduct and rape her.

319. The Chamber accepts Witness BG’s testimony thai\pril 1994, on a Bisesero
Hill, she and other refugees who were in hidingeMeund by the Accused, Mugonero,
and a group ofnterahamwe Mugonero asked the Accused if he could take atay
witness so that he could “smell the body offatsi woman”. It is apparent to the
Chamber, from the witness’ testimony, that Mugoitseveords meant that he wanted to
rape her. The Chamber finds that the Accused giahnite request, following which
Mugonero took the witness to his house in Muranilteere, the witness was kept in a
locked room, withinterahamwestanding guard on the outside of the room, whieee t
witness was raped several times until she escap@d @pril 1994.

320. The Chamber notes the Defence contention that tiweess voluntarily “married”
Mugonero, who gave her protection. In support a$ tersion of the incident, the
Defence relied on the evidence of Withess DAC, whbenChamber finds not to be a
credible witness.

321. The Defence also challenges Witness BG’s credibliecause of her inability to
describe the vehicle in which she was taken to Mego's house, her description of
the size of the window in the room in which she watined, and her escape through a
window in the house, which was surroundedriigrahamwe

322. Having considered the evidence and the Partiesmmsdions, the Chamber finds
Witness BG’s account of her abduction and rapeilolednd reliable. In light of the
coercive circumstances prevailing in the Biseseea at this time, the Chamber is not

271725 August 2004, pp. 45, 51.
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persuaded by the testimonies of Defence Withesgd® &nd DAC that Witness BG
consented to “marry”, or cohabit with Mugonero, #&merahamwe who had
participated in killing other refugees who had beerhiding with the witness. The
Chamber finds the testimony of Witnesses DAB andCD#nplausible. In the
Chamber’s view, the inconsistencies in Witness B&sount of her abduction and
rape, such as the circumstances surrounding hentttat and eventual escape, are
insignificant, and do not undermine the credibiatyd reliability of her evidence.

323. Accordingly, the Chamber finds that the Accusedrpied Mugonero to take away
Witness BG, knowing that he wanted to rape her. Thamber further finds that
Mugonero raped Witness BG several times in his éoas alleged in Paragraph 6 (d)
of the Indictment.

O. KANYINYA HILL ATTACK, MAY 1994

Allegations

324. The Prosecution alleges that:

The Bisesero area straddles Gishyita and Gig6ammune in Kibuye
Prefecture. Following attacks omutsi civilians who had gathered in
enclosed places throughout Kibuye prefecture betwdpril and June
1994, thousands dfutsisurvivors fled to the open but steep and undidatin
hills of Bisesero as their last point of refugje.

In May 1994 Mikaeli Muhimana along with Clement Kgtyema, Obed
Ruzindana/nterahamweand gendarmessearched for and attackdditsi
civilians taking refuge in Kabakobwa, Gitwa, Kanggnand Ngendombi
hills in Bisesero ared’®

Evidence
Prosecution Evidence

325. Prosecution Witness Bltestified that, in mid-May 1994, he was amongsfr@up of
refugees at Kanyinya Hill when he saw a vehiclagpmrting soldiers approach from
below. The Accused and others alighted from theickehwhich was parked 30-40
metres from the witness. The Accused instructedefiggees to come close, but they
refused. The Accused said, “Listen, we are commgefssure you, to tell you that
there will be no more problems. Go and gatherhaldick people and the fugitives, let
us meet at Mubuga school, and we are going to geoyou with food and mediciné’”
After asking the refugees to meet with him early tiext morning at Mubuga Primary
School, the Accused drove away with the other ks#ai According to Witness B, the
refugees did not go to Mubuga School the next dsabse they suspected that a trap
awaited theni’®

2% |ndictment, para. 6 (d).

28 |ndictment, para. 5 (d) (v).
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Prosecution Witness APtold the Chamber that she could not recall theifpadates
of events that occurred when she was in the Bieds#lis. However, she did remember
seeing the Accused in May 1994, after she had lmeBrsesero for approximately one
month. The Accused, accompanied lgoammunepolice officer in a red Toyota vehicle
belonging to theommunearrived one day at around 2.00 p.m. on Kanyinyth He
beat drums, calling the refugees to a meeting,they refused to attend, with the
exception of one man named Ruzindana, who spoke tivé Accused. The Accused
told Ruzindana that the following morning at arou@0 a.m. he would return to
Kanyinya Hill with white people, and that they wdubring food and drugs to the
hungry and the sick?

327. According to Witness AP, the Accused did indeedrrethe next morning. However,

he brought no food or drugs, as promised. Insteadamived with buses full of
assailants, so numerous that they dominated arednlii Assailants, armed with clubs
and guns, also arrived in pick-up trucks. The Aecusiore red clothes and banana
leaves. Some of the attackers were dressed in Whsteirts and shorts. Others wore
coffee leaves around their heads. The attack alig/a commenced around 11.00
a.m?®

328. According to Witness AP, Nyagihigi was killed atri§anya Hill. The witness testified

329.

that she heard Nyagihigi say to the Accused “Contefmish me off because you are
the one who shot mé®*

Prosecution Witness AWtestified that, on Saturday, two or three daysrdfte attack
on Rugona Hill, he saw the Accused again on KarayiRll, which is a 20-minute
walk from Rugona Hill. According to the witnessetAccused and two soldiers arrived
in a red vehicle driven by Obed Ruzindana. Uponahnis/al, the Accused asked the
group of refugees if they knew who had been attackihem. The witness replied that
the Accused and Ruzindana were responsible foatifaeks. The Accused then asked
the witness how manyutsi were in their group. The witness replied thatTaitsi had
already been killed. The Accused then told thegeés gathered at Kanyinya Hill to
assemble there on Monday to receive assistancetfrerRed Cross. The refugees did
not comply with the Accused’s request because tbespected that, instead of
gathering them together to provide assistance,dtedome to assess the number of
Tutsisurvivors in order to exterminate thét.

Defence Evidence

330.

331.

Defence Witness NM6 presented by the Defence as an alibi witnessfieelsthat he
saw the Accused 15 times in Gishyita commerciatreeinom 9 May to 27 May 1994.
However, in Court, the witness could list only fayrecific dates on which he saw the
Accused, specifically, 9, 13, 25, and 27 May 19Be witness acknowledged that his
observation of the Accused on each occasion wa§fri

Defence Witness AH8presented by the Defence as an alibi withesskedbas a trader
between April and June 1994. He knew the Accuselll siace his brother was the
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Accused’s friend. During this time he saw the A@lisix times a week at various
locations in Gishyitd®

332. Defence Witness DMestified that he participated in attacks at Ka®©ellule in Mara
and Murangar&ecteus in GishyitaCommuneHe was also involved in three attacks
launched in the Bisesero region. According to thimegs, the third and major attack
took place at Muyira Hill on 13 May 1994. He couldt remember the dates on which
the other attacks occurred. The witness disclobednames of people who led the
attacks in Biserero, but did not mention the Acdusairthermore, the witness testified
that there were no cases of rape during the Bisedtacks in which he participat&l.

333. Defence Witness DKtestified that he participated in different atteickt Bisesero,
Murangara and Mar&ecteus, and also in three attacks in Bisesero. The wagtne
confessed in Rwanda to his role in these attathe.witness stated that during the
gacacasessions held in prison, neither the Accused’senaor any case of rape was
ever mentioned. However, an exhibit tendered by Resecution shows that he
previously admitted witnessing a raie.

334. Defence Witness DLiestified that he confessed to criminal partidgpain an attack in
the Bisesero regiohefore 9 May 1994The witness testified that he was forced to
participate in the attack. Before the atta@QurgmestreSikubwabo, assisted by
policemen and others, came to the town centre famgd people to take part in the
attack. Those who refused were beaten. The witstassd that the Accused neither led
nor was involved in the attacks in Bisesero. Hadbken, the witness said he would
have known of it.He stated that, during tlgacacasessions, it was said that Vincent
Rutaganira called people to participate in the @mass at the church, and that
Muhimana’'s name was never mentiori&d.

335. Defence Witness DFtestified that, towards the end of April 199Bpurgmestre
Sikubwabo came to Mubuga centre, where the witlesd, and encouraged members
of the population to participate in the attackBisesero. The witness participated in
more than ten attacks in the Bisesero region, lsuhdt remember the exact names of
the hills. The witness testified that he never $duhimana between April 1994 and
June 1994. Furthermore, he never heard about gesreommitted in the Bisesero
region®®

336. Defence Witness DDestified that when he left Mubuga Church, he flethe Bisesero
Hills. The witness, and other refugees, did noétedééuge on only one hill in Bisesero,
but ran across several hills, such as, hills of Mjzh Muyira, Mutiti, and Kanyinya.
The witness stated that he did not see the Accdseiehg the attack on Kanyinya
Hill. #°
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Findings
The Kanyinya Hill Attack

337. The Chamber notes that the Prosecution adducecereadonly in relation to the
Accused’s alleged involvement in an attack at Kaygi Hill, occurring during May
1994. The Prosecution relies on the evidence oh&gges AP, AW, and BI to prove
that the Accused participated in this attack.

338. The Chamber recalls its previous findings that \&8ses AP, AW, and Bl are credible
witnesses® Furthermore, in relation to the events at Kanyihija the Chamber finds
that the testimonies of Witnesses AP and AW areobaorative. Both witnesses saw the
Accused at Kanyinya Hill during mid-May 1994. Bothcalled that the Accused
arrived in a red vehicle accompanied by others,thatihe promised the refugees that
he would return with assistance for them. The Clamntitus relies on their testimonies
in relation to this event. However, the Chambersadhat the account of Witness BI
differs in some respects from those of WitnessesaA®® AW, and the Chamber is not
convinced that he was describing the same attackatticular, according to Witness
Bl, the Accused told the refugees not to remairttanhill, but to gather at Mubuga
Primary School to receive food and medicine. Thhs, Chamber will not rely on
Witness BlI's evidence in respect of this event.

339. On the basis of Witness AP’s testimony, the Chanfibds that the Accused arrived at
Kanyinya Hill at around 11.00 a.m., on a morninginiy May 1994, with others,
beating drums and calling the refugees to a mee@mdy one of the refugees stepped
forward to speak to the Accused. The Accused tolsl than that he would return the
next day with white people who would bring food anddicine.

340. Many of theTutsirefugees remained on Kanyinya Hill after the Aexis initial visit.
The Accused returned the following morning not waid workers, food, or medicine.
Rather, he came with buses full of assailants acidyp trucks loaded with clubs and
guns. Many of the assailants wore white clothes,tbe Accused himself wore red
clothes, which made him appear to Witness AP asadelr. The assailants “occupied
the entire hill”, and the refugees knew that tlogily chance was to try and confuse the
situation by intermingling with the assailafitsNevertheless, a devastating attack on
the Tutsirefugees followed, and many refugees were killedr@aunded. The Chamber
finds that the Accused actively participated irstimassacre ofutsirefugees, shooting
and wounding dutsiman by the name of Nyagihigi.

341. The Defence submits that the Prosecution evidenaareliable. In particular, it alleges
that Witness AW's testimony contains discrepantidss description of the Accused’s
vehicle as he travelled around various locatiorthénBisesero region. According to the
Defence, Witness AW contradicted himself in regeydhe colour of the vehicle in
which the Accused arrived at the scene. The Chamittess from the evidence that the
witness’ references to red and white vehicles eelat different events. Thus, the
Chamber rejects the Defence challenge.

342. The Chamber finds that the testimonies of Defendmé¥ses DY, DK, DL, and DF,
who admitted taking part in various attacks thraugtthe Bisesero region, do not cast
any doubt on the Prosecution’s evidence. The wsggegave vague descriptions of the

20 g5ee Sections D, E, and L, respectively.
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time and place of the attacks in which they pgrated and sketchy details about their
own roles in the killings. The thrust of the Deferevidence was that these witnesses
neither saw the Accused during the attacks nordhehringgacacasessions held in
prison in Rwanda, that the Accused participatedhin attacks. The Chamber is not
persuaded by the Defence evidence. The Chambes tiwde these attacks involved
thousands of assailants spread over a large am@aseGuently, the fact that these
Defence witnesses did not see or hear about thaskds participation in the attacks
does not necessarily mean that he was not involved.

343. Similarly, the Chamber is not persuaded by theewé of Witness DD, who claims to
have been a refugee on Kanyinya Hill at the timéhefattack, yet never to have seen
the Accused. The Chamber notes that the hill wagred with numerous assailants
and refugees and that both the Accused and WibBssould have been there without
one seeing the other.

344. Witness NM6, a relative of one of the Defence Itigagors, testified that he saw the
Accused on a number of dates, including 13 May 1989¥n he observed the Accused
at his shop. When asked by the Bench why he rextetlegoing to the Accused’s shop
three times on 13 May 1994, morning, afternoon, evnehing, the witness could not
recall a specific reason for these trips. The Chanuwes not find the testimony of
Witness NM6 credible. Witness AH8, who also knoWws Defence Investigator well,
claimed to have seen the Accused approximatelyiraigs each week at his home from
13 April 1994 onwards, at various times, but caubd recall any specific occasion. The
Chamber finds this evidence implausible. Even ifepted, this evidence does not
preclude the possibility that the Accused was alsKanyinya Hill and participated in
the attack.

345. Consequently, in relation to the allegation corgdinn Paragraph 5 (d) (v) of the
Indictment, the Chamber finds that the Prosecutias proved beyond reasonable
doubt that in May 1994, the Accused and otherschedrfor and attackenutsi civilian
refugees taking refuge in the Kanyinya Hill aredhe Bisesero region of Rwanda.

P. MUYIRAHILL ATTACKS, MAY 1994

Allegations

346. The Prosecution alleges that:

The Bisesero area straddles Gishyita and Gigdemmune in Kibuye
Prefecture. Following attacks omutsi civiians who had gathered in
enclosed places throughout Kibuye prefecture betw&pril and June
1994, thousands dfutsisurvivors fled to the open but steep and undidatin
hills of Bisesero as their last point of refutjé.

On or around 13 and 14 May 1994 Mikaeli Muhimandent&nt
Kayishema, Obed Ruzindana, Charles Sikubwaldaierahamwe
gendarmes and other civilians participated in attacks butsi civilians
taking refuge on Gitwa/Muyira hills Bisesero ardling over ten thousand

Tutsicivilians?*?

292 |ndictment, para. 5 (d).
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Evidence
Prosecution Evidence

347. Prosecution Witness AWtestified that, on or about 13 or 14 April 1994e thccused
led an attack of over 3000 soldiers dnterahamweon Muyira Hill. The Accused was
joined by eight trucks and eight buses fullloferahamwe Other assailants came on
foot. The witness saw assailants, armed with guns, gesnadachetes, and sharpened
bamboo sticks, climbing up Gishyita Road towards position. The assailants,
including the Accused, surrounded the hill. The ysBxd was armed with the same gun,
which he always carriedAmong the assailants were: Vincent Rutaganira, the
Conseillerof Mubuga; Ndimbati, th8ourgmestreof Gisovu; Musema, Director of the
Gisovu Tea Factory; and Ruzindana, “who had coma fMuramba*

348. According to Witness AW, the attack at Muyira Hikkgan at 6.00 a.m. and lasted until
6.00 p.m. The witness was unable to estimate howyngpeople were killed but
testified to seeing many corpses. The witnessmetlhome that evening for food, but
later rejoined other refugees at Muyira Hill, whéney hid overnight. On the morning
of 14 May 1994, another attack was launched at Mulill, led by the Accused,
Ndimbati, andMusema The witness testified that this attack againddsirom 6.00
a.m. to 6.00 p.n¥?

349. Prosecution Witness Wtestified that, on 13 May 1994, attacks occurrednany hills,
including Muyira, Gitwa, Mataba, Gititi, Kigaramand Kazirandimwe. According to
the witness, the Muyira attack began between 9@018.00 a.m., with the arrival of
eight buses carrying trainddterahamwe armed with guns and traditional weapons.
The witness specified that the buses belonged tATROCOM, a state corporation.
According to the witness, the attacks were laundiheth Rubazo, and the assailants
came from Rutsiro and Kibuye. The buses, whichiedrinterahamwe parked at
Kucyapa on the border between Gishyita and Gis@®amnmuns. The assailants
alighted from the buses, consulted one anotheraf@hort while, and then started
shooting at the refugees. The witness also testitat Interahamwecarried rocket
launchers?

350. Witness W saw the Accused and his group on a ndahbyAccording to the witness,
the Accused wore civilian clothes and carried adbrgun like a pistol.*’ Vincent
Rutaganira, who stood alongside the Accused int fobthe other assailants, also had a
gun. During the late afternoon, around 2.00 to 300., the Accused, standing at a
distance of about 20 metres, shot Witness W’s 1§eE5-old sister, who was walking
about two metres ahead of the withess. When theesst recovered his sister’s body,
he saw many other bodies near it but could nottifyjeany of them. The assailants,
instructed by Vincent Rutaganira, also abductedwiiress’ seven year old brother,
grabbing the boy just in front of the witness. Vé&s W never saw his brother agéin.

351. Prosecution Witness BHtestified that, on 13 or 14 May 1994, around 8&0f., he
saw the Accused leading one of numerous attackduyira Hill.>Many buses carried
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assailants from all over Rwand&@he Accused arrived in @ommune vehicle,
accompanied by Sikubwabo, Nzandake, Ruzindana,sKagia, and members of the
Interahamwe Witness BH stated that the Accused led the gmupssailants from
Gishyita and that theonseiller of MubugaSecteurled another attack. The witness
could not identify who led other attacks, which ei&aunched from all side¥?

Witness BH was surrounded on all sides by assailantd was separated from the
Accused by only a small stream. The Accused, whe waaned with a gun, was
shooting at people. The witness stated that grenaeee thrown, and shots were fired
at the refugees. The witness could not estimatatineber of victims who died in the
attacks. He testified that any survivors were Hillee following day:*

According to Witness BH, the next morning, at ab8W0 a.m., the Accused and
Sikubwabo arrived at Muyira Hill on boardcammunevehicle and launched another
attack against the surviving refugees gatheredwtifel Hill. Many Interahamwerom
Gishyita, armed with machetes, arrived with the u#sad. The witness recognized,
among the attackers, many prominent personalitieiding Ruzindana, Kayishema
and theconseillerof Mubuga. The attack lasted until approximate@02p.m., when
many assailants left in vehicles, although bhierahamweremained at the massacre
site until approximately 6.00 p.r.

Witness BH said that at night theterahamwefrom Cyangugu did not return to their
homes but instead were housed at the Accusedderes. According to the witness,
from Nyarutovu Hill, which is not far from the Acsed’'s residence, he and other
refugees could see Gishyita, the shops near thes&dés house, and many vehicles
parked outside the Accused’s compound during the d@he witness stated that he
often saw the Accused, driving together witlerahamwetowards the hill where the
refugees gatheredifter the attack at Muyira Hill, the witness fled tnearby
Runyangingo HilE*

Prosecution Witness Bltestified that, on 13 May 1994, he and other reésgreturned
to Muyira Hill, to bury their dead and to evacudte® wounded, when they were
surprised by assailants at Cyapa. The assailants akeady at Muyira Hill when the
refugees arrived at approximately 8.30 a.m., amdwiiness saw the Accused, at a
distance of 30 or 40 metr&s.

According to Witness BI, the Accused then launclaedattack on the refugees at
Muyira Hill. The witness testified that the Accusedas accompanied by the
Bourgmestreof GishyitaCommungthe Bourgmestreof GisovuCommunethe préfet
Minister Eliezer Niyitegeka, Musema, the assist&ourgmestrecalled Kananira,
secteur conseilles of the Gishyita Commune including Vincent Rutaganira,
Ntakirutimana, and people from the north of themtoy Some assailants arrived on
board trucks of the Cola Company. The Accused waga with a gun, which he used,
while thelnterahamweattacked with machetes. The attack lasted untita$h.30 p.m.,
and refugees were killed on a large séale.
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Witness BI testified that the next day, 14 May 1984similar attack occurred in
Muyira. The refugees ran towards Kiziba Hill, qudl®se to Karongi in the former
GitesiCommuneWhen the refugees arrived there, they were stbpgehe assailants’
vehicles, and the assailants’ gunfire forced theawkbtowards Muyira Hill, while

assailants waited for them in Kiraro, on the Gi#@sovu boundary. Many people died
at this place. “[T]he bodies formed a sort of barrihat prevented the water from
flowing, and the little river that was there becamae river of blood™=

Prosecution Witness BUtestified that, from the month of May 1994 unhiktend of
the war, the Accused, armed with a ded, bands ofnterahamwan every attack that
was launched against Bisesero, including the a@hékuyira Hill.®*”

Witness BU testified that, at Muyira Hill, the wéss, from close range, saw the
Accused rape a young woman, Josephine Uwamilya. Wwiteess had known
Josephine, dutsi female, from her birth in 1971. The witness wadirtg in the bush
when he saw the Accused drag Josephine about 2@syatay from his hiding place.
Josephine begged her assailants not to kill heedponse, the Accused said, “Give me
time to see this young lady first, this first lagfo is so haughty®> The Accused then
told the Interahamwe, This girl has always been very arrogant and nosvhave to
settle scores with hef®? He ordered Josephine to undress. When she reftised,
Accused pushed Josephine to the ground, undressedwith the help of the
Interahamwethen climbed on top of her, and raped her. AlgioWwitness BU testified
that he did not actually see the Accused’s penmefate the victim’s vagina, he was
certain, based on the position of the Accused thewoman and her screams of pain,
that he was raping her. The witness testified thi@¢r the Accused had finished raping
Josephine, he left her to th@erahamwewho cut off her legs and arms, leaving her to
die a slow deatft’

Defence Evidence

360.

361.

362.

The Chamber recalls the alibi evidenceDaffence Witnesses NM6 and AH8nd the
evidence obefence Witnesses DK, DL, and DBummarised abové!

Defence Witness DYtestified that he was coerced under the thregtuoishment to
participate in three attacks that were launchednagaBiseseroAccording to the
witness, the third and major attack took place @& May 1994, but he did not
remember the dates on which the other attacks mtuBefore this attack, he met with
the authorities and the soldiers. The authoritiesluding Sikubwabo, Rutaganira,
Nshyinuykiza, andcommunepolicemen, introduced themselves. According to the
witness, the Accused was not among t&m.

Witness DY testified that, during the attack on MayHill, he and other civilians were
ordered to stay on the top of the hills, screamimgyrder to scare th&utsiout of their
hiding place. The witness stated that, when theleefsom Gikongoro attacked, the
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Tutsifled to the valley belowl'he witness estimated that over 300 civilians andet
that number of soldiers participated in the attatk.

Witness DY did not see the Accused during the k$taalthough he admitted that the
Accused was expected to be théte.stated that, duringacacasessions in the prison
where he was detained, the name of the AccusednetisnentionedThe witness
denied that any rapes were committed during theethttacks in which he participated
in Bisesero and stated that during th&caca sessions in the prison, nobody had
mentioned any cases of rapk.

Defence Witness DDrecalled two “large-scal&” attacks and many smaller ones which
he survived on Muyira Hill, on 13 and 14 April 199%ccording to the witness, there
were many assailantgyendarms, Interahamwe and ordinary members of the
population, who arrived in many vehicles, includiogrs and buses. Among the
assailants the witness identified Sikubwabo, whe tgaowing the attackers how they
had to kill ...”3* The witness also identified a man called Ndimbatip came from
Gisovu. The witness stated that he did not seétteised during the attack on Muyira
Hill, and furthermore asserted that if the Accubad been there, “he would have been
beside thd8ourgmestregiving advice to the other attackef§”.

Witness DD stated that he saw Sikubwabo each ftivaee twere major attacks, such as
the attacks on 13 and 14 April 1994. Accordinghte witness, Sikubwabo arrived in a
Toyota vehicle that he had seized from a traddeddRulinda after killing him, and
that this vehicle travelled in front of the busttlcarried the assailants. gendarme
carrying a gun rode in the cab beside SikubwabbtHaure were others in the batk.

Witness DD stated that, during the time he spenthan Bisesero Hills, he neither

witnessed nor heard of any rapes. Furthermoreisiminion, rapes would have been
impossible, because “[the] attackers rushed onnvscto kill them, and to share them

amongst themselves, | don't think that under treasmimstances the assailants could
have raped anyoné®

Findings

Muyira Hill Attacks- 13 and 14 May 1994

367.

Both Prosecution and Defence witnesses testifiethéooccurrence of two massive
attacks, on 13 and 14 May 1994, againstsi civilians seeking refuge on Muyira Hill
in the Bisesero region. Witnesses AW, W, BH, andaBtestify to the commencement
of the 13 May attack during the morning, at timasying between 6.00 and 10.00 a.m.,
and lasting throughout the day. Witnesses AW, B1, Bnd DD testified that the attack
resumed the following day.
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The Prosecution relies on the evidence of Witne8s®sW, BH, Bl, and BU to prove
the allegation that the Accused took part in thetsacks’® The Defence disputes the
allegation that the Accused was present or played @art in the attacks, and led
Witnesses DD and DY to contradict the Prosecutiemidence?”

The Chamber recalls its previous findings that \@sses AW, W, and Bl gave credible
testimony?*

The evidence of Witness AW, as corroborated by ¥éses W and BH, leads the
Chamber to conclude that the Accused arrived atityill on 13 May 1994 with a
group ofInterahamwefrom Gishyita. The Chamber is persuaded by theoborative
evidence of Witnesses BIl, AW, and W that the Acdusas armed with a gun. Based
upon the testimony of Witnesses Bl, AW, and BH, @@mber finds that, on 13 May
1994, the Accused was one of many prominent adib®rat Muyira Hill, including
Préfet Kayishema, Minister Niyitegekd&BourgmestreSikubwabo, théourgmestreof
Gisoro, Conseiller Vincent Rutaganira, Obed Ruzindana, Alfred Museraad
Ndimbati.

The Chamber is persuaded by the evidence of Wigse8%V and W that, during the
attack, numerougutsi civilians were killed by assailants armed withbdusharpened
bamboo sticks, machetes, guns, and grenades. Hadogpted the testimony of
Witness W as credible, the Chamber concludes dhairng the attack on 13 May 1994,
the Accused shot and killed Witness W’s young sist&utsigirl.

Based on the testimonies of Witnesses Bl, AW, akl] 8e Chamber finds that the
Accused, along with many other assailants, retuthechext day to finish the killings,
forcing any survivors to flee into the valleys bglavhere “the bodies formed a sort of
barrier that prevented the water from flowing, &nel little river that was there became
... ariver of blood™*

Defence Witnesses DY and DD testified that theyewmesent during the Muyira Hill

attacks on 13 and 14 May 1994 but did not see twged there. Witness DY testified
that there were almost one thousand armed assadarthe hill on 13 May 1994. The
Chamber finds that, under such circumstances, dlae that they did not see the
Accused does not necessarily lead to the conclubetrhe was not present.

In regard to the Accused’s involvement in attackshie Bisesero region in May 1994,
the Chamber has previously considered and ruledthen general statements of
Witnesses DK, DL, and DF that they never saw ordhe&the Accused’s participation
in attacks in the Bisesero region, and also oratifee evidence of Witnesses NM6 and
AHB8.%

Consequently, in relation to the allegation coradinn Paragraph 5 (d) (vi) of the
Indictment, the Trial Chamber finds that, aroundot34 May 1994, the Accused and
others participated in attacks @utsi civilians taking refuge in the Muyira Hill area in
the Bisesero region of Rwanda, killing a great namdgd Tutsi civilians.
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Q. RAPE OFWITNESSAX, MAY 1994

Allegations

376. The Prosecution alleges that:

Towards the end of April 1994, Mikaeli Muhimana edpaT utsi civilian
woman, AX-K, on two occasions, at the Bureamummunen Gishyita town
GishyitaSecteuy GishyitaCommuné®

Evidence
Prosecution Evidence

377. Prosecution Witness AXtestified that, in May 1994, after the death aof ¢t@ldren, the
Accused seninterahamweincluding a person called Alexei, to bring theéness to his
office. Witness AX testified that the Accused “imdietely pulled me to himself,
seized me by the neck and pushed me to the gramaddthen he undressed me brutally
and he raped me® The witness testified she was raped on the ceffmortand that
the rape lasted about one hér.

378. Witness AX testified that, in June 1994, the Accliagain seninterahamwe carrying
guns and traditional weapons, to bring her to Hiccea The witness testified that
Burabyo and Gasigwa, both neighbours of the witn@ese among thmterahamwe®

379. The Accused told Witness AX to take off her clothes told her that “if you resist, I'm
going to shoot you®® The witness testified that the Accused tore off ¢lethes and
threw her on to the floor. The Accused removedtiuasers and underwear and raped
Witness AX on the floor. The rape lasted about 20utes?*°

380. According to Witness AX, the Accused raped her bsea“after the death of my
relatives, he found that the opportunity was gaod so he tortured mé*.

Defence Evidence

381. Defence Witness TQltestified that she neither witnessed any rapeknemw of any
case of rape in GishyitdommuneThe witness testified that she saw the Accuset,af
he had lost his child on 8 April 1994, and saw limoughout the period of mourning.
The witness also saw the Accused during the eveinspril, May, and June 1994
because they were neighbours. According to theesginthe Accused never raped
Witness AX or any other womat.

3% Indictment, para. 6 (a) (iii).
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Defence Witness DSestified that it was not possible that the Accussped Witness
AX, because the Accused was a married man. Theegstfurther testified that, during
the gacacasessions, he never heard of any confession toriime of rape in Gishyita
Secteuyand that no one else had been accused of pattrgypin rape in the Accused’s
secteur®

Defence Witnesses TQ13; DS NT1,*° and DJ* testified that there was rs@cteur
office in Gishyita.

Defence Witness DUestified that he is currently in prison in Rwaridathe murder of
three Tutsi victims. According to the witness, a group of eters came to his house
and coerced him to kill Witness AX’s children aner imother. The group of attackers
included Alexis Mutagana, Amir Munyamani, MugabushaAlphonse, and Gasigwa.
The witness said that the Accused “didn’t give theemy instructions, nor did he issue
any orders to them™® Witness DU testified that he “never saw Mika dredgave me
no orders™® The witness insisted that it was “theurgmestrewho gave them the
orders or they themselves took the decisions beddey were independent. They used
to take initiative themselves®

Findings

385.

386.

387.

388.

389.

The Prosecution relies on the testimony of Witn&Xsn support of the allegation that
the Accused raped her on two occasions “towardsrtldeof April 199434

Witness AX was visibly traumatized whilst recallingefore the Chamber what
happened to her family and her. Apart from her amjaries, Witness AX lost her

mother, her four children, and her husband durhlmg évents of 1994. Despite this
tragedy, her testimony was clear, straightforwardy convincing. The Chamber finds
her to be a credible witness.

The Chamber rejects Withess DS’s opinion that itripossible for a married man to
commit rape. The Chamber does not accept Withe&stBSimony that he never heard
of any rapes in Gishyit€ommunein the light of abundant testimony to the contrar
The testimony of many witnesses that Gish$gexteuthad no officialsecteuroffice is
inconsequential. Witness AX testified that she wasen to a building which the
Accused used as his office. Whether that buildires whecommuneoffice or the
secteuroffice is immaterial.

The Chamber accepts Witness AX'’s testimony thatwmeraped twice by the Accused
after he summoned her to his office, once in Ma§41@nd again in June 1994.

Unfortunately, the Prosecution pleaded in the hmdént that the rapes occurred during
April 1994. The witness’ testimony cannot therefbeereconciled with the allegations
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contained in the Indictment. Moreover, the Proseaufailed to provide the Defence
with clear and consistent notice of the materiat§an support of this allegation.

390. Consequently, the Chamber dismisses the allegationtined in Paragraph 6 (a) (iii)
of the Indictment.

R. RAPE AND MURDER OF PASCASIEMUKAMERA AND FELICITE KANKUYU, MID-
MAY 1994

Allegations

391. The Prosecution alleges that:

Towards the end of May 1994, at Nyakiyabo hill e tBisesero area
Mikaeli Muhimana, in concert with an Interahamwenaal Gisambo, raped
Pascasie Mukarem#?

Around June 1994, at Gitwa hills in the BiseseraaMikaeli Muhimana
in concert with armed civilians, including one Ngahina, raped a civilian
Tutsiwoman named Félicité Kankuyfti.

Towards the end of May 1994, at Nyakiyabo hill fre tBisesero area an

Interahamwe named Gisambo, killed Pascasie Mukaremmstructions of

Mikaeli Muhimana3*

Around June 1994, at Gitwa hills in the BisesemaaMikaeli Muhimana
in concert with one Ngabonzina and other Interahankilled a civilian
Tutsiwoman named Félicité Kankuytr

Evidence
Prosecution Evidence
Rape and Murder of Pascasie Mukaremera

392. Prosecution Witness AW testified that, around mid-May 1994, on Rugonal,Hil
located about four kilometres from Nyarutovu Hilhe Accused arrived with Charles
Sikubwabo and members of therahamwen acommunevehicle, which they parked
by the roadside. The witness was hiding behindck that was 20-50 metres away
from where the assailants parked and could receghesAccused.

393. Witness AW heard the Accused order theerahamweto scour the forest fofutsi®*
In the course of the search, theerahamwecaught Pascasie Mukaremera, who was
pregnant. When they brought her to the Accusedsdid, “I'm going to cut this
woman, to disembowel this woman, to see the pasitibthe foetus in its mother’s
womb”**" According to the witness, “Mika took a machete dredcut off §ic) this
woman into pieces, beginning from her breast, rightto her genitals, and then he

342 |ndictment, para. 6 (d) (ii).
33 Indictment, para. 6 (d) (iii).
344 Indictment, para. 7 (d) (i).
35 Indictment, para. 7 (d) (ii).
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removed the baby from the mother's womb and ploieside its mother. The baby cried
for some moments and then dié”’. The Interahamwethen cut off Pascasie
Mukaremera’s hands, sharpened a stake, and pigrttedugh her armg?

394. Witness AW testified that he had known Pascasie avietkiera before the Accused
killed her at Rugona Hill. According to the witnesbe was a peasant, around 40 years
of age, and a resident of Bisesero. The witnessdsthat Pascasie was married but was
unable to recall the name of her husb&hd.

Rape and Murder of Félicité Kankuyu

395. Witness AW testified that, about an hour after Kiieng of Pascasie, the assailants
flushed out a woman called Félicité Kankuyu, a leacin a Bisesero school in
NyaratovuCellule According to the witness, the assailants shqutéte have just
discovered Félicité Mukakankuyu”, before they hahdier over to the Accused and
Sikubwabo?*

396. Witness AW testified that Sikubwabo threw the wonaknwn, unzipped his trousers,
climbed on top of her, and raped her for aboutntémutes. Sikubwabo then called the
Accused, who undressed and also “took advantagieeofvoman’>According to the
witness, “[a]fter that act, which lasted ten mirgytilika called otheinterahamwewvho
were with him, and thosterahamwealso raped her®® The witness testified that he
heard the Accused tell thaterahamweto kill the woman, “because she’s also an
Inyenzi, like every other Inyenz®! All five Interahamweraped Mukakankuyu in the
presence of the Accused. When they had finisheyy, tiwrust pieces of wood into her
vagina until she dietf®

Defence Evidence

397. Defence Witness DYtestified that he participated in three large-scattacks in
Bisesero; however, according to the witness, n@gapccurred during any of these
attacks. Witness DY also stated that no rape watiomed during any of thgacaca
sessions held in the prison in Rwanda where hetemked®*®

398. Defence Witness DRestified that he had never heard of any caseé during the
attacks of 1994 in the Bisesero area or in anyrathea®’

399. Defence Witness DDstated that, while he was in the Bisesero Hills, reither
witnessed nor heard of any rapes during the attatk$994. Furthermore, in the
witness’ opinion, rape would have been impossibdEause “[the] attackers rushed on

3487 14 April 2004, p. 10.
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30T, 14 April 2004, p. 11.

31T, 14 April 2004, pp. 11, 13, 53.
352714 April 2004, p. 12.

33T, 14 April 2004, p. 13

34T, 14 April 2004, p. 13

357, 14 April 2004, p. 13.

%% T, 6 September 2004, pp. 31, 37
3577, 30 August 2004, p. 13

Judgement and Sentence 71 28 April 2005



The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

victims to kill them, and to share them amongstribelves, | don't think that under
those circumstances the assailants could have eapgshe™>®

400. Defence Witness DKtestified that, duringgacacasessions organised in Gisovu Prison
in 2001, he did not hear of any case of rape, otiv@n that to which he confessed
before the Public Prosecutor at the Kibuye Tribwid&irst Instancé?’

Findings
Factual Findings on the Murder and Rape of Pascadikaremera

401. The Chamber has previously made findings regarthiagcredibility of Witness AW?°
The Chamber finds the witness to be credible, Uteshan cross-examination, and
knowledgeable of the people of whom he spoke.

402. On the basis of Witness AW's testimony, the Chanaweepts that the witness saw the
Accused disembowel Pascasie Mukaremera on RugolhanHnid-May 1994. The
Accused knew the victim prior to this event. Thea@lber finds that thenterahamwe
brought Pascasie Mukaremera to the Accused, whedsthat he wanted “to see the
position of the foetus in its mother's womb”. Hethcut the woman from her breasts
down to her genitals and removed the baby who ¢aedome time before dying. After
disembowelling the woman, the assailants cut off rends and inserted sharpened
sticks into them. The Chamber finds that the vidied as a result of these injuries.

403. The Chamber notes the Defence submission thawviimess’ testimony refers to an
incident on Rugona Hill, whereas the Indictmenegds that the crime was committed
on Nyakiyabo Hill. The Chamber notes that the eva#eindicates that Nyakiyabo Hill
is in the Bisesero area, as is Rugona Hill. Then@le further observes that the
Prosecution’s Pre-Trial Brief provided sufficiemtdareliable notice to the Accused of
this material fact in the summary of Witness Birdieipated testimony.

404. The Defence also contends that the Accused wasufiitiently notified of the charge
against him. The Chamber is satisfied, based omdh&ents of the Prosecution’s Pre-
Trial Brief and the disclosure of Witness AW'’s \eit statements, that the Accused
was sufficiently notified of the identity of thectim, and the general area of the crime,
to be able to prepare his defence against theaditets. The Chamber finds that this
defect in the Indictment has been cured by timellgar, and consistent information.
Furthermore, the witness’ testimony and his priatten statement are consistent as to
the date of the incident. The Chamber has prewostsited that in conflict situations,
such as that existing in Rwanda in 1994, and with passage of time, some
discrepancy as to dates may be inevitable.

405. The Defence also submits that Witness AW could hmote witnessed the events in
guestion because the witness was in Muyira urgilRrench arrived. The Chamber has
considered the submissions of the Parties and itmesg’ testimony, and is satisfied
that the witness was in the Bisesero area atithis t

406. The Chamber finds that it was the Accused who dsemelled Pascasie Mukaremera
and not Gisambo, on the instructions of the Accuasalleged in Paragraph 7 (d) (i) of
the Indictment.
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407. The Chamber will consider, in its legal findingsGhapter Ill, whether the Accused can
be held responsible for personal commission ofntlueder of Pascasie Mukaremera,
even though the Indictment charges him with ordgémsambo to commit the act.

408. The Prosecution alleges that the actions of theused, in cutting open Pascasie
Mukaremera from her breasts to her vagina, constitape, as alleged in Paragraph 6
(d) (i) of the Indictment. The Chamber will considthis argument in the Legal
Findings Chapter.

Factual Findings on the Rape and Murder of Féli¢{@nkuyd®

409. The Chamber accepts the testimony of Witness AW edible. The witness testified to
the rape and murder of Félicit¢ Kankuyu, whom thtess knew, which occurred
about an hour after the disembowelment of Pasddsl@remera. The witness testified
that, after the death of Pascasie, the assailantsdfFélicité and alerted the Accused
and Sikubwabo. The latter ordered that she be btotgythem, and the assailants
complied. The witness testified that Sikubwaboezhihe Accused to come and “have
intercourse” with this woman. The Accused then tdekwoman, undressed and raped
her, after which the Accused invited the fimeerahamweo rape and Kill her “because
she’s also an Inyenzi”. Thmterahamweduly complied, in the Accused’s presence,
and then thrust pieces of wood into her genitatg she died.

410. While the Chamber accepts Witness AW'’s testimonytioa chain of events, as
described above, the Chamber notes that Paragfagds (iii) and 7 (d) (ii) of the
Indictment charge these events as two separatgeimisi, occurring a month apart and
in two different locations. The Chamber observes WWithess AW neither mentions
Ngabonzina nor indicates that Félicité was rapedsitwa Hills. The time and the
location of the alleged crimes, as set out in Rayats 6 (d) (iii) and 7 (d) (ii) of the
Indictment, are clearly at variance with the evicken

411. Consequently, the Chamber finds that the Proseathtis failed to prove the allegations
contained in Paragraphs 6 (d) (iii) and 7 (d)dfithe Indictment.

S. LURING AND ATTACK OF TuTtsl REFUGEES, JUNE 1994

Allegations

412. The Prosecution alleges that:

The Bisesero area straddles Gishyita and Gig6ammune in Kibuye
Prefecture. Following attacks omutsi civilians who had gathered in
enclosed places throughout Kibuye prefecture betwgpril and June
1994, thousands dfutsisurvivors fled to the open but steep and undidatin
hills of Bisesero as their last point of refuge.

On or around 28 June 1994 Mikaeli Muhimana in thengany of Obed
Ruzindana lured utsi civilians who were injured in the course of attack
on Tutsicivilians taking place throughout Kibuye prefeettio come out of
their hiding places in order to receive medicatidvter theTutsihad come
out from their hiding places Mikaeli Muhimana ande&d Ruzindana
brought armed attackers, includitgterahamwe gendarmesand soldiers

31 |ndictment, paras. 6 (d) (iii) and 7 (d) (ii).
Judgement and Sentence 73 28 April 2005



The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

and attacked th&utsi civilians killing over two thousand and injuring@
thousand or so other§?

Evidence

Prosecution Evidence

413.

414.

415.

416.

417.

Prosecution Witness Wtestified that, during the month of June 1994, Akeused and
other assailants, including Obed Ruzindana and ridapia’s brother, Joseph, sought
out Tutsi refugees, many of whom were hiding in “holes” bé tcasserite mine at
Nyiramurego. The refugees had covered the holds gviiss to conceal themselv&s.
The witness stated that, from his hiding placeusHhes close to the casserite mine, he
observed a young boy, who had been captured bgshelants, point out the refugees’
hideouts. The Accused, who carried “a gun liketgbis shot at many people.
According to Witness W, the attack at Nyiramureggtéd “quite a while”, beginning at
9.00 a.m. and ending around 3.00 p.m. “becausehhdyto bring up people from the
hole[s]"** The witness stated that the Accused wore a shtintaMMRND slogari®®

Witness W testified to having seen a “horrible ththat [Mika] did amongst others®
The Accused took hold of a little girl, one andfhadars old, and threw her against a
stone, killing her. The Accused and Ruzindana’sngeu brother, Joseph, also flushed
victims out of the holes and killed them. Two giBeatrice and Immaculee, who were
secondary school students, were killed by the rdwakzindana cut off Beatrice’s
breasts, and sticks were pushed up Immaculee’saferlrhese acts were committed in
the presence of the Accus&d.

Witness W stated that, at the end of June 1994sawe the Accused at Gitwa, at
approximately 10.00 a.m., firing at fleeing refug&é

Prosecution Witness BHtestified that he saw the Accused again in Jur1%he
Accused spoke to refugees gathered on Gitwa Hiseclto Kanyinya in Bisesero,
promising food, medicine, plastic tents and othssisaance if they returned to the hill
on the following Monday. The witness testified thah that day, the Accused “did
nothing wrong because he was hoping to rally aelangmber of people®’ Witness
BH testified that he and other refugees with hich wot believe the Accused and went
into hiding. Indeed, on the following Monday, thecohsed returned to Gitwa,
accompanied by Ruzindana, Sikubwabo, and a groupseéilants, to launch an
attack?®™

Prosecution Wtness BBtestified that “sometime in June” he, Rutabana, Hdravita,

Assiel Kabanda, and Alexis Nduwamungu left Igaramarthe morning to hide in a
millet farm in UwingaboCellule When the assailants flushed them out of hidihg, t
refugees fled to Runyangingo, also in Uwingabellule where they hid in a pine

%2 |ndictment, para. 5 (d) (vii).
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27 April 2004, p. 23.

27 April 2004, pp. 23-24.

27 April 2004, pp. 23, 25, 40.
27 April 2004, p. 23.

27 April 2004, pp. 23, 25-26.
27 April 2004, p. 26.

8 April 2004, p. 16.

8 April 2004, p. 16.
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forest. The assailants pursued and flushed thenyeiuagain. The refugees defended
themselves with stones, but the assailants firdbdeah. The Accused, accompanied by
approximately 100 to 200 assailants, stood abouh@@es away from the refugeés.

The witness was next to Kabanda and Alexis, whemlo men were shot and fell to
the ground’ The witness and his neighbour Rutabana then fidcha in a hole inside
the quarry about 80 metres from where the Accuseldtlae assailants stood. At about
5:00 p.m., after the gunfire had ceased, they eeder§fom hiding to find
Nduwamungu’s naked body and Nzakamwita bleedingratadhe kidneys where he
had been shot. The witness testified, “We also 8agiel Kabanda’'s body; he was
naked. His head had been cut off. He had also basinated, so they had cut off his
penis”®? The surviving refugees remained at Runyangingt uHitil the end of June,
during which time other sporadic attacks were l&weaicbefore the war finally ended.
The witness’ wife and two children were killed airiyangingo Hill 3™

Findings

4109.

420.

421.

422.

423.

The Defence submits in its Closing Brief that Paaph 5 (d) (vii) of the Indictment
does not disclose the location of the alleged crifteerefore, in order to protect the
Accused'’s right to a fair trial, the Chamber shadilsiss the allegatiott:

The Trial Chamber notes that Paragraphs 5 (d) afa) $vii) of the Indictment, read
together, allege crimes committed “in Bisesero A@shyita and GisovCommung”
committed uponTutsi civilians lured out of their hiding places “thrdumgut Kibuye
Préfecturé.

In a similar situation which arose Miyitegeka the Appeals Chamber held that general
allegations of attacks occurring in “Kibuye” or fBisesero” did not give specific
notice of the location of an attack occurring onyida Hill. Neither did the Indictment
disclose the date of the attack. In the opiniothef Appeals Chamber, these omissions
created a presumption that the Defence was mayerapaired in answering the
allegation. The Prosecution failed to rebut thisspmptior?’®

Although in the instant case the Indictment doesc#p a date, 28 June 1994, the

allegation as to the location is equally as vagsighat which the Appeals Chamber

rejected as insufficient ilNiyitegeka Similarly, in the present case, the Prosecution
failed to demonstrate that it provided clear, tyn@nd consistent notice to the Defence
in order to cure the defect.

Consequently, the Chamber dismisses the allegatatained in Paragraph 5 (d) (vii)
of the Indictment.

371 T
372 T
373 T

34T

16 April 2004, pp. 10, 29.
16 April 2004, p. 9.

16 April 2004 p. 16.

16 April 2004, pp. 11-13.

37> Defence Closing Brief, para. 200.
378 Niyitegeka Judgement (AC), 9 July 2004, paras. 229-235.
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T. ATTACKSAGAINST Tutsi AT UWINGABO, END OF JUNE 1994

Allegations

424. The Prosecution alleges that:

The Bisesero area straddles Gishyita and Gigoemmuneg in Kibuye
Prefecture. Following attacks omutsi civiians who had gathered in
enclosed places throughout Kibuye prefecture betw&pril and June
1994, thousands dfutsisurvivors fled to the open but steep and undudatin
hills of Bisesero as their last point of refutjé.

In April 1994 in UwingaboCellule in Bisesero Mikaeli Muhimana in the
company of soldiers ardterahamwe shot at twentyl utsicivilians killing
them all*"®

Evidence

425. Prosecution Witness Wtestified that, following the attacks at Gitwa Bisesero,
during April 1994, the refugees fled to UwingabdeTassailants pursued them, and
continued their attack. The witness saw the Accusadicipate in this attack by
shooting at refuge€s.

426. Witness W stated that, at the end of June 1994sawe the Accused at Gitwa, at
approximately 10.00 a.m. The Accused was firinthatfleeing refugees. The witness
saw the Accused again four or five hours laterwbet 3.00 p.m. — 6.00 p.m. at
Uwingabo. As he hid in a pine tree, the witness #asvAccused on board Minister
Eliezer Niyitegeka's vehicle, a white Toyota, inialhthere were a few soldiers. The
witness knew the minister because Niyitegeka usedidit Withess W’s family in
GitaburaSecteur The soldiers in the vehicle fired at thatsi hiding in the hills. The
soldiers could not fire many gunshots because thereHutu between the assailants’
positions and th&utsiwhom they were targetiritf.

Findings

427. The Chamber considers the testimony of Witness Wetcclear and consistent. The
Chamber further finds him to be a credible witnésscordingly, the Chamber accepts
Witness W’s testimony regarding two attacks thatuoeed in Uwingabo, in April and
in June 1994. The Chamber finds that, during A[®B4, following the attack at Gitwa,
the survivors fled to Uwingabo, where they wereimagstacked by assailants. The
Chamber further finds that the Accused participatethis attack and shot at refugees.
However, the Prosecution has failed to prove that Accused killed twentylutsi
civilians.

377 Indictment, para.5 (d)..

378 |ndictment, para.5 (d) (i).

3797, 27 April 2004, p. 14.

380,27 April 2004, pp. 26-27, 47.
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428. Consequently, the Chamber dismisses the allegatioRaragraph 5 (d) (i) of the
Indictment.

U. MURDER OFASSIEL KABANDA IN GISHYITA TOWN, END OF JUNE 1994

Allegations

429. The Prosecution alleges that:

On or around 22 June 1994, in Bisesero hills Mikaduhimana
participated in the killing of a prominent Gishyitawn civilian Tutsi
businessman named Assiel Kabaffda.

Evidence
Prosecution Evidence

430. Prosecution Witnesses AP and BB** both testified that Kabanda was a popular
trader and an influential person. Witness BB adithed] Kabanda and Muhimana were
both traders in the same centre.

431. Prosecution Witness Wiestified that, during the attack at Ngendombil,Hie heard
Muhimana offer a reward to amgterahamwewho killed Kaband&*

432. Prosecution Witness BRestified that Kabanda was killed towards the ehdune®®
433. Prosecution Witness BRestified that Kabanda was killed in mid-Ju#fe.

434. Prosecution Witnesses BE and A’ both testified that they had been hiding with
Kabanda and other refugees the day that Kaband&Wes. According to BE, they
had found refuge in a sorghum farm before they vilshed out by attackers, who
chased them from Gitwa Hill in Gitw@ellule to nearby Runyangingo Hill, Uwingabo
Cellule, where they hid agaiti®

435. Prosecution Witnesses AR AT,*® BB*' BE}* and BH** all testified that
Muhimana, Sikubwabo, and a group laterahamwewere involved in pursuing and
flushing Kabanda from his hiding place. According Witnesses BE and BH,

31 Indictment, para.7 (d) (iii).

382729 April 2004, p. 21.

33T, 16 April 2004, pp. 11, 28.

384T, 27 April 2004, pp. 8, 10.

35T, 22 April 2004, p. 6.

3861, 21 April 2004, pp. 4, 15.

3877, 20 April 2004, pp. 17-19.

38T, 21 April 2004, pp. 12-13, 18.

3897, 29 April 2004, p. 21.

3901, 20 April 2004, pp. 17-19.

391716 April 2004, p. 10.

3927, 21 April 2004, pp. 3-4, 12-13, 15, 18.
393 T, 8 April 2004, p. 15.
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Muhimana and Sikubwabo arrived at Runyangingo Hilla Gishyita Commune
vehicle®*

Prosecution Witness ATtestified that the assailants flushed Witness Ad Kabanda
out of their hiding place. As Witness AT fled, tAecused, Sikubwabo, and other
assailants shot at Kabanda several times, wourdingn the leg. Kabanda fell but did
not die instantly. Witness AF testified that théerahamwenho found Kabanda shot at
him to prevent his escapg¥.

Witness BE testified that, as the refugees flethftbe assailants, Kabanda, who was an
elderly person, lagged behind them. Upon hearingslgots, the witness turned to see
Kabanda fall to the ground about ten steps behinid hVitness BE inferred that
Mikaeli Muhimana had killed Kabanda because he sawther assailant carrying a
gun. According to Witness BE, tteterahamwecarried cudgels, machetes, and spears.
Witness BE testified that he and the other refudgeesd a hiding place in a pit in an
old casserite quarry. From this shelter, the winesard the assailants shouting that
they had found Kabanda. He also heard Muhimang,rdpbn’t kill him. Wait for me

to come first™®

Prosecution Witness BBtestified that he saw Mikaeli Muhimana shoot KatanHe
also stated that he was close to the scene andiado clearly see the events that
occurred. According to the witness, the refugeeséal a “kind of wall” from which
they threw stones to protect themselves againsasbailants. Witness BB estimated
the distance between the attackers and the refagdesabout 15 metrés.

According to Prosecution Witness BH, when Kabanda discovered, he tried to run,
but the assailants caught up with him, cut him withchetes and beheaded him.
Kambanda’'s head was then taken to the Accused, wasositting on the road with
Sikubwabo and Ruzindadé.

Prosecution Witness ATtestified that, after Kabanda fell to the groutite Accused
and the other assailants surrounded him. The Adcumeaded him, and other
assailants undressed him. The Accused then hanstEdl Xabanda’s decapitated head
to a young man and ordered that he take it away.

Prosecution Witnesses AF?° BE® and AT** all testified that they saw Kabanda’'s
naked body and that his head and private partsblead severed. Witness BE also
testified that Kabanda had been wounded in hig tegft*

Witness AF testified that, at approximately 3.0hptoward the end of June 1994, he
was at his house, when he saw the Accused and dRumnlead a sizeable group of
Interahamwe armed with guns, hoes, and other weapons to Kieb&rhouse. They
were shouting and singing that they had Kabandaowling to Witness AF, the
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8 April 2004, p. 15.

29 April 2004, p. 21.

21 April 2004, pp. 3-5, 18-23.
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Interahamwewere excited to present Kabanda’'s head to thess,b&ayishema, to
demonstrate that they had killed an important pet8o

443. Witnesses BF testified that an unidentiflaterahamwecarried a white jute bag, which
he opened, and that the Accused removed Kabandats finom the bag and hung it in
the window of Kabanda's store, between two ironsb&rosecution Witness BE
testified that the Accused’s relative, an old mamad Ndoliyobijya, told him that
Kabanda’'s head was hung on a window of Kabandaisehand that his genitals were
hung on a pole. After the war, in October 1994, witness was able to personally
confirm this informatiorf

444. Witness AT testified that he heard that Kabandasitgls had been hung on a stake in
Gitarama. After the war, in October 1994, the wathevas able to personally confirm
this information'®

445. Witnesses BF, BBand BE,** testified that Kabanda’'s remains were buried thg d
following his death. Witness BF testified that he, his neighbour named Ndoriyahijy
and other persons buried Kabanda’'s head near tteased’s stordhe witness also
said that the Accused gave him Kabanda's head, i@ob®abo’s authorisation.
Witness BBstated that he heard from a man by the name of thedrNzagamwita’s
nephew and Jean had buried Kabanda’s rentdins.

Defence Evidence

446. Defence Witnesses DI and Dboth testified that the Accused was at his houkerw
the Interahamwehung Kabanda’'s decapitated head on his own dogyublic display.
Witness DJ testified that the Accused came outdtzlwvthe scene, like everyone else in
the trading centré®

447. Defence Witness NT2estified that it was thAbakigawho killed Kaband&®
Findings

448. On the basis of the testimonies presented by WsaseaF, AT, BB, BE, and BH, the
Chamber finds that the Accused, Sikubwabo, andoapyof Interahamwepursued a
Tutsiman by the name of Assiel Kabanda in the BiseBdis. During the pursuit, the
Accused and others shot at Kabanda, wounding hirthenleg, and he fell to the
ground. The assailants killed him, although it & olear from the evidence which of
the assailants inflicted the fatal blow. The Chaminetes that there is some
inconsistency between the testimonies of Witness ah@l Witness BH as to who
beheaded Assiel Kabanda. However the Chamber priferevidence of Witness AT
that it was the Accused who beheaded Kabanda.

4037, 29 April 2004, p. 21.

4047, 21 April 2004, pp. 7, 25.

05T, 20 April 2004, p. 20.

08T 21 April 2004, p. 6.

407 T, 22 April 2004, pp. 8, 27-30.

48T 16 April 2004, p. 12.

49T 1 September 2004, pp. 44-45, 72.
410726 August 2004, pp. 26-27.

Judgement and Sentence 79 28 April 2005



The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

449. The Chamber notes that Defence Witnesses NT1, ral,a) were not present when
Assiel Kabanda was killed and therefore cannotifyesis to who killed him. The
Chamber cannot rely on the hearsay testimony oh&gg NT1 that it was th&bakiga
who killed Assiel Kabanda because it lacks indiaeliability. The Chamber finds
that the testimonies of Witnesses DI and DJ thatAlcused was on his verandah
when thelnterahamwebrought Kabanda’'s decapitated head to the comalerentre
has no relevance in the determination of who kilsgiel Kabanda.

450. Consequently, the Chamber finds that the Prosecutas proved beyond reasonable
doubt that the Accused participated in the killofga Tutsi businessman named Assiel
Kabanda, as alleged in Paragraph 7 (d) (iii) oflitfeectment.

V. FACTSNOTPLEADED IN THE |INDICTMENT

Jurisprudence

451. The jurisprudence on this issue has been set oat mumber of Appeals Chamber
Judgements. The Accused has a statutory right frdraptly informed in detail of the
nature of the charges brought against him or hiee. Hrosecution has an obligation to
state the material facts underpinning the chargethe Indictment. The Prosecution
does not have to set out the evidence which witverthose material facts. The
Prosecution is expected to know its case beforeggtm trial. If the Prosecution does
not plead material facts in the Indictment but uggls them in its Pre-Trial Brief or
raises them at the trial, it will be difficult fahe Defence to investigate the new
information before the start of the trial. The tesbe applied by the Trial Chamber is
whether the accused had enough details of the ebaogprepare a defence to them.

452. Where the evidence turns out differently from thatenal facts pleaded in the
Indictment, the Trial Chamber may have to take stepensure that the trial remains
fair.** Where an Indictment fails to include material $aar sufficient detail on those
material facts, this constitutes a material defactvhat is the principal accusatory
instrument, and curative action must be taken. Felictments with material defects
are likely to be cured by information given to thefence outside the Indictment, in
view of the factual and legal complexity of thenoeis heard by thad hoctribunals. It
is a possibility in a few cases that the Proseautioght cure the defect by giving
timely, clear, and consistent information concegnihe factual basis of the charge in
relatively uncomplicated cas&$Disclosure of witness statements by the Proseatutio
does not, by itself, suffice to inform the Deferafematerial facts that the Prosecution
intends to prove at trial. Clear notice must beegiand, until that time, the Defence is
entitled to assume that the material facts enureérat the Indictment are exhaustive
and represent the case it has to nféén the ICTY, it has been held that in certain
circumstances, a statement in the Prosecution’sT Raé Brief may serve to provide
sufficient notice to the Defence of an intentiorptove certain material facts in support

* Kupreski et al. Judgement (AC), para. 88jyitegekaJudgement (AC), para. 193.
2 Kupreski et al. Judgement (AC), para. 92, citedNiyitegekaJudgement (AC), para. 194.
3 Kupreski et al.Judgement (AC), para. 114, citedNiyitegekaJudgement (AC), para.195.

414 prosecution v. Brdanin and T4Ji IT-99-36-PT, Decision on Form of Further Amendedictment and
Prosecution Application to Amend, 26 June 2001ap6é4.
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of a count in the Indictmert However, under Rule &&r of the ICTY Rules there is a
mandatory obligation to specify, in relationgachcount, a summary of the evidence
which the Prosecution intends to elicit regardihg tcommission of the alleged crime
and the form of the responsibility incurred by #reeused?® Failure to file such a Brief
may result in sanctions.

453. In the ICTR, there is no such mandatory rule. Tip@iv&alent provision is contained in
Rule 73bis (B) and requires that, at the Pre-Trial Confererac@rial Chamber or a
Judge may order the Prosecution, within a set imi or before the date set for trial,
to file a “pre-trial Brief addressing the factuatdalegal issues”. Under a separate
provision of the same rule, also not mandatory, Thal Chamber or a judgenay
require the filing of a list of Prosecution witnessto be called and thimay be
accompanied by a summary of the facts on which edtiess will testify and the
points in the Indictment on which each witness waltify**” Nothing in the ICTR
Rules, therefore, requires the Pre-Trial Brief ¢émtain the information required at the
ICTY, which would amount to clear notice. While eeATrial Brief at the ICTR may
contain information that amounts to clear notides timing of its filing is a vital
consideration.

454. The Trial Chamber is of the view that, where theianal defect is the absence of a
pleading of material facts underpinning a charges iless likely to be curable by
information provided outside the Indictment. Instbase, the material facts not pleaded
relate to allegations that the Accused personaliyroitted a series of individual acts
and, with the exception of one allegation that arafter the filing of the Indictment in
its final form, pleading the material facts in tlmelictment was entirely practical, and
the Prosecution’s failure to do so remains largelgxplained. In its Pre-Trial Brief, the
Prosecution had attempted to excuse itself fronvignog precise details of some
attacks because of the lapse of time, the traumaitbiesses, and the scale of the
alleged crime$'® However, in respect of all but the one exceptifenred to above, the
Prosecution had the requisite information and waare of the material facts at the
time that the Revised Amended Indictment was filed.

455. The Prosecution’s Pre-Trial Brief with an Appendétitness Grid was filed on 27
February 2004. A Corrigendum to the Appendix wédfiwith Registry on 26 March
2004. The trial began on 29 March 2004. This btiefie period before the
commencement of the trial gives the context tostitamission that disclosed statements

415 prosecution v. Brdanin and T4Ji IT-99-36-PT, Decision on Form of Further Amendedictment and
Prosecution Application to Amend, 26 June 2001ap6é4.

“1® The Rule reads, in part: “ ... the pre-trial Judballsorder the Prosecution, upon the report of $eaior
Legal Officer, and within a time-limit set by theegtrial Judge and not less than six weeks befoePre-Trial
Conference required by Rule B, to file the following: (i) the final version ohe Prosecution’s pre-trial Brief
including, for each count, a summary of the evidemdich the Prosecution intends to bring regardhmg
commission of the alleged crime and the form opoesibility incurred by the accused,; ...”

“1” The same provision is found in ICTY’s Rule 6%, but the requirement is mandatory. Additionallyisi
noted that the deadline for requiring submissiothefPre-Trial Brief is earlier at the ICTY [at &aix weeks
before the date set for trial] and therefore islijito be more useful as notice to the Defence.

“®prosecution’s Pre-Trial Brief, para. 60. “... inituation with frequent attacks in the same aremay be
difficult to provide precise evidence, ten (10) igeafter the events, about specific attacks oriquédat dates
against named victims in precise locations. Sungyavho during three months were under great disteand
subject to numerous attacks, may have difficultie®calling the time and place of the alleged esnas well as
the identity of the victims. In such situations tbheer scale of the alleged crimes may well make it
impracticable to require a high degree of spetyfiti
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and references in the Pre-Trial Brief can conditobtice sufficient to allow the
Accused to prepare his defence.

456. The main text of the Pre-Trial Brief referred gellgr to the responsibility of the
Accused “...and his accomplices...” either individualr pursuant to a joint
enterprise, for causing rape and personally cormyittapes’® Paragraph 37 of the
Brief stated that the Accused raped women in Giat8@cteurin Mugonero Complex
and in Bisesero “throughout April, May and Jun®4'9 The Chamber notes that the
Prosecution, at some points in the main text of Pine-Trial Brief, makes specific
corrections to averments in the Indictment. Thacpk in context the submission that
the Pre-Trial Brief and the disclosed statementssiituted sufficient notice. No
references to the intention to add material fastl as specific allegations of rape] to
the Indictment were made in the main text of theePial Brief. The references which,
according to the Prosecution, constitute clearceoéire to be found in the Appendix
setting out the points on which the witnesses werbe called to testify. It will be
noted that, in most cases, the references in thegerdgix specifically directed the
attention of the Accused to parts of the Indictm#énat had nothing to do with the
allegations not pleaded.

457. At the end of this case, in its Closing Brief, fRmsecution acknowledged that it had
failed to plead several material facts in the Itrdient. It requested the Chamber to treat
information contained in statements disclosed ¢oDkfence and references in the Pre-
Trial Brief as curing the failure to plead materatts. In the course of the Closing
Brief and its final arguments, the Prosecutionef@ito justify its omission to include
the material facts in the Indictment, or its fadio request curative actiéi.

458. The Trial Chamber specifically raised the issuenaterial facts not pleaded with the
Prosecution during Closing Arguments. The Prosenutequested that the evidence of
unpleaded rapes be the subject of findings and alsored that unpleaded material
facts could be used to establish genocidal inteniooshow a consistent pattern of
conduct under Rule 93 of the Rules. On the secaydad Closing Arguments, the
Prosecution conceded that the failure to plead fdots rendered the Indictment
defective. The Prosecution expressly stated irtiogldo unpleaded murder allegations
that:

As | said, Your Honours, failure to describe them the Indictment

rendered the Indictment defective in terms of #xgal provisions which |

have just shown. And we say they are defectivacipally because the
Defence did not have adequate notice to prepardaw, an Indictment

which does not refer to a matter which is readhi@ witness statement
becomes incurably defective. You cannot subsetju@mme and say,

‘Well, the matter is in the witness statement; wegbt to include it in the

Indictment, but we still request Your Honours tesider it.” In our view --

my view is that such a matter which is containedhim witness statement
and was available at the time the Indictment wasgbprepared but is not
included in the Indictment renders an Indictmewunably defective.

“19 prosecution’s Pre-Trial Brief, paras. 27, 28 aBdRaragraph 34 of the Brief stated that 14 of2thdactual
witnesses to be called would give evidence of eiffeer as eye-witnesses or as victims.

20 The Trial Chamber notes that the exercise by theused of his right to cross-examine witnesseshen t
unpleaded facts does not cure the material deifetit® Indictment.
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459. Under questioning from the Chamber, the Prosecuépeated this clear positiéi.

460. The Prosecution then went on to address mattetsatioge after the drafting of the
Indictment and observed that, in its view, timekpeess notice would cure such a
defect. The Prosecution was asked again to cldrédymplications of unpleaded facts:

JUDGE MUTHOGA:

If I can just sum it up so that | make sure | ustend what you said. You
are saying -- you are not asking us to convict Muhimana on any ground
which is not stated in the Indictment, even if hese evidence of it came to
you before the Indictment was drafted. We mustimssthat because you
knew the evidence you did not wish to charge hitin i

MR. KAPAYA:
Yes.
JUDGE MUTHOGA:

And you are not now asking us that you have chayged mind and you
want him convicted of them. Is that —

MR. KAPAYA:

Yes, that's the general statement. It's qualifigt regards to two or three
people as regards rape. It's qualified as regardape which we say we
have provided post-Indictment information which quigtely informed the
Defence.

JUDGE MUTHOGA:

But that is rapes about which you were not awatbetime the Indictment
was drafted. Is that the case?

MR. KAPAYA:
Yes, Your Honour. That's the point. Y&S.

461. The Prosecution also went on to confirm that thesere no unpleaded murder
allegations which had been cured by timely notitke Prosecution, therefore, was
stating its position that, apart from rape allegagi where the information was not
within the knowledge of the Prosecution at the time Revised Amended Indictment
was filed on 4 February 2004, there were no ung@éadiegations that could be saved
by curative steps. The Prosecution’s position was owever, entirely consistent. The
Chamber has noted that the Prosecution appealksldseking for findings in respect of
certain unpleaded allegations. Accordingly, in eztpof seven material facts not
pleaded, the Trial Chamber will consider each m to ascertain whether the failure to
plead them was cured by clear and timely noticdr sagcto prevent prejudice to the
Accused.

421719 January 2005, p. 2.
4227 19 January 2005, p. 2.
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Specific Material Facts Not Pleaded
a. Rape of Evelyn and Tabita
Discussion

462. Witness BG stated that a woman named Evelyn fronarRatamu in Mugoz&ecteur
was hiding with her in the Bisesero Hills. Thed®mnce was led by the Prosecution
without objection. The witness testified that Evelipld her about being raped by
Interahamwewho were led, among others, by the Accused. Dwings examination,
Witness BG stated that she had mentioned the Adcuserelation to Evelyn in
response to a question about who led the attaakording to the witness, she had not
said that the Accused was the person who had fapelgn but that she mentioned him
“...because he was aware of all those attacks andia8s&u

463. The Prosecution also elicited that one Tabita wadueted, raped, and killed by
Interahamwe No specific evidence concerning any role of thecused was elicited.
The witness stated that Tabita had “...suffered #mesfate as | related to yoti”lt is
not clear, but presumably the Chamber was beingdask assume that the witness
meant that Tabita had suffered the same fate agriz\Wo such inference can be made
as a matter of certainty. Witness BG stated that Is&d not witnessed the events
concerning Tabita since she had been trying to bavewn life.

464. The Prosecution’s Pre-Trial Brief contained in appAndix the summary for the
evidence of Witness BG: “Also received report ok thape of Evelne [sic] &
Tabitha”* An additional reference in the Brief did not take issue of notice any
further. The Prosecution, in its Closing Brief, gbtito argue that this, together with
the disclosed statements, was sufficient and precatice of the allegatiori$. The
Trial Chamber finds that the reference in the Priei Brief was cursory and provided
insufficient foundation for the suggestion that efence was on notice that the rapes
of Evelyn and Tabitha were to be proved against Aleeused. Additionally, the
Appendix specifically stated that the evidencehefwitness was directed at Paragraphs
5 (c), 6 (d), 6 (d) (i) and 7 (d) of the Indictmeht the earlier Appendix, the paragraphs
referred to included 5 (d) (vii). Thus, the Progemuwas expressly giving notice that
the evidence of the witness was directed at provingpecified attacks at Mugonero
Complex;* the rapes of BG,®and sexual assault on, and killing of, Virginie
Gasherebuk&’ The references to these events in BG’s statenodrt4 October 1999
and 2 February mention the rape and the killingeeélyn and Tabita but without any
ascription of specific responsibility to the Accdse

465. In addition, the Prosecution submitted that thedemce in relation to Evelyn was
admissible to prove a persistent pattern of condycthe Accused. In Oral Closing

4231, 6 April 2004,p. 30.
4247 6 April 2004, p. 5.

2> prosecution’s Pre-Trial Brief, filed with the Retiy on 27 February 2004, Part iv, p. 3, and Cenium to
Prosecution’s Witness Grid filed with the Registry24 March, 2004.

26 prosecution’s Closing Brief, filed with the Regjsbn 25 October 2004, p. 139.
27 |ndictment, para. 5 (c).

%8 |ndictment, para. 6 (d).

2 Indictment, paras. 6 (d) (i) and 7 (d).
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Arguments, the Prosecution averred that althoughatlegation was not pleaded in the
Indictment “...it should actually buttress what othémesses were saying”

Findings

466. The Trial Chamber notes that, where such evidensetught to be called to establish a
pattern of conduct, the normal considerations asotace of material facts apply. The
Defence must be given clear, timely notice of tiegation and the purpose of making
the allegation. In this case, the Prosecution gastece that, in effect, pointed away
from its intention to call the witness to testifg these two rapes to other events. The
Chamber, accordingly, makes no finding in relatothese allegations.

b. Rape and killing of Therese Mukabitega
Discussion

467. The Prosecution alleges that Therese Mukabitegaswasunded, raped, and killed by
unspecified assailants in Bisesero area. The Rutieacdoes not dispute that this
incident was not pleaded in the Indictm&htProsecution Witness BB testified that,
one day in May, he saw the Accused lead an attaljasama at about 9.00 a‘fhand
that he saw the attackers, including the Accuserzesand surround Therese
Mukabitega who screamed. The witness later dedti@dhe woman had been raped
when he saw her dead body with her throat slibra skirt, and a stick thrust into her
genitals’®* The witness could not identify exactly who had elomhat to Therese
Mukabitega because the assailants had completetpusided her, blocking the
witness’ view:*

468. In light of the Prosecution’s generalised argumgratt notice in respect of all the
unpleaded rapes was sufficient from the statemamtisthe Pre-Trial Brief, the Trial
Chamber notes that, while the statement of BB oD&Bember 1999 does refer to the
killing of this victim, the Appendix to the Prose¢mn’s Pre-Trial Brief, which
addresses BB'’s testimony, reads: “Two women wersh#d out and dragged to the
bottom of the valley. Witness saw their corpsesg)(later”. The evidence of the
witness is expressed to be directed at Paragrafah) @ii) of the Indictment, which
concerns the killing of Assiel Kabanda.

Findings

469. The Trial Chamber finds that this does not conigufficient, clear, and timely notice
of the intention to prove the allegation of rapaiagt the Accused. Accordingly, the
Trial Chamber makes no finding in respect of thisgation.

430,18 January 2005, p. 49.

431 prosecution’s Closing Brief, p. 141, para. 282.
32T 16 April 2004, p. 7.

33T, 16 April 2004, pp. 9, 25-26.

434716 April 2004, pp. 25-26.
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c. Rape of Josephine Uwamariya or Uwamaliya
Discussion

470. The Prosecution alleges that, one afternoon ardihdlay 1994, at Muyira Hill in
Bisesero, the Accused raped a refugee called Joseplwamaliya, who was killed
soon after the rape bdgterahamwewho cut off her legs and arms, leaving her toadie
slow deatH® The Prosecution does not dispute that this intides not pleaded in the
Indictment?** Witness BU testified that he saw the Accused ayikLHill, in Bisesero,
rape Josephine Uwamaliya who was known to the wdtnAfterwards the victim was
kiled by Interahamwe. The allegation was contained in the Appendix t@ th
Prosecution’s Pre-Trial Brief, and it was containedhe witness’ disclosed out-of-
court statement. In the first Pre-Trial Brief Appen the evidence of the witness was
stated to be directed at Paragraph 6 (d) (iiihef indictment, which concerns the rape
of Félicité Kankuyu. In the Corrected Appendix, &t just before the trial, the
evidence was expressed to be directed at Para@rapthe Indictment. This paragraph
states the offence and not the particulars of tfenoe. Nevertheless, it appears to have
amounted to at least notice of an intention to pregmething that would include the
specific allegation of rape of Josephine. The dlftly is that it does not relate to any
averment related to the particulars of ParagrapiMéreover, there was no clear
statement provided in the Brief, served four wek&®re the commencement of the
trial, that the witness’ evidence was intendedrtivp the specific allegation against the
Accused. In addition, the time frame which was thllswed to the Defence to meet
the allegation was insufficient.

Findings

471. The Chamber finds that this does not constitutéicserit, clear, and timely notice of
the intention to prove the allegation of rape agfaihe Accused. Accordingly, the Trial
Chamber makes no finding in respect of this allegat

d. Rape of Mukasine
Discussion

472. Witness Bl testified that in early May 1994, atpedfied location, Mukasine was raped
and killed by the Accused. The Accused then wagall to have killed the victim. The
Prosecution does not dispute that this incident medgpleaded in the Indictmefit,but
argues that it referred to the Accused’s allegge @nd murder of Mukasine in its Pre-
Trial Brief. The allegation was contained in thep&pdix to the Prosecution’s Pre-Trial
Brief and in the disclosed statement of WitnessTBe Appendix, however, stated that
the evidence of the witness was directed at profAatagraphs 5 (¢) and 6 (c) of the
Indictment, which address the general attacks ajdviaro Complex and the rapes of
Josiana, Mariana Gafurafura, and Martha GafurafNmaclear statement was made in
the Brief, served four weeks before the commencérmkthe trial, that the evidence
was intended to prove the specific allegation agjdime Accused. In addition, the time
frame which was thus allowed to the Defence to rtieetllegation was insufficient.

35T, 16 April 2004, pp. 40, 47.
3¢ prosecution’s Closing Brief, filed with the Regjsbn 25 October 2004, paras. 279-281.
3" prosecution’s Closing Brief, filed with the Regjsbn 25 October 2004, paras. 276-278.
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Findings

473. The Trial Chamber finds that there was no suffigietear and timely notice of the

intention to prove the allegation of rape agaim& Accused. Accordingly, the Trial
Chamber makes no finding in respect of this allegat

e. Murder of Jean Claude Nkundiye and Emmanuel Mumdahabi.

Discussion

474. Prosecution Witness AP testified that she witnesseal Tutsi men, Nkundiye and

Murindahabi, beaten to death with clubs by the Aeciand other$? The Prosecution
does not dispute that this incident was not pleadede Indictment.

475. Witness AW testified that, on 7 April 1994, the Ased had organized a roadblock and

that the Accused had, with another, caused thstaroé Nkundiye and Murindahabi
and that they were subsequently kiltfédWitness AP testified that, on 7 April 1994,
she was arrested on the orders of the Accusedatedreleased. Sometime after her
release, she witnessed Nkundiye and Murindahabigbieeaten to death with clubs by
the Accused and othet$ AP testified to seeing the Accused raise a clubkihone of
the men over the head, saying, “This is how you &ilTutsi” after which she
immediately ran home. AP later learned from thepbeavho performed the burial that
the bodies bore signs of machete blé#wBefence Witnesses DI and DJ gave evidence
that the Accused was not implicated in the arréshese two victims, and was not at
the communeoffices when the one victim was brought there wradeest. Witness DJ
stated that the Accused was at home at the “fihWitness DJ did not see Nkundiye
arrested, but he heard that he was arrested onri8 394 and brought before the
bourgmestrewho ordered him taken to tltemmungail.** The cross-examination of
these witnesses did not substantially alter thatoant. A prior, allegedly inconsistent,
statement was ruled inadmissible by the Trial ChenmldVitness NT1 also gave an
account that placed the blame for their deathsvsee than with the Accused.

476. The Pre-Trial Brief did refer in the Annex to thect that AP would testify as to this

incident but the reference is cursory: “Muhimanatrncted Interahamweto Kill
Nkundiye.” The original Appendix to the Prosecut®Rre-Trial Brief asserted that the
evidence of this witness related to Paragraph$,® (@) (i) and 7 (a) of the Indictment.
The reference to Paragraph 5 (a) was removed irCtregendum. The paragraphs
cited refer to the rape and murder of Goretti Milyaka and Languida Kamukina. No
mention of the two male victims was made in relatio AW in the Appendix. The
prior statements of both AP and AW mentioned tHiéngi of the two men, Nkundiye
and Murindahabi.

477. The Prosecution argues that sufficient notice wasiged to the Defence. In support of

this contention, the Prosecution refers to the fhat the Defence called witnesses to

38T, 30 March 2004, pp. 23, 47-48.
39T, 14 April 2004 , p. 5.

40T 14 April 2004, pp. 5, 32.

41T .30 March 2004, p. 23.

42T 30 March 2004, pp. 23, 47-48.
43T, 2 September 2004, pp. 18-20.
4447 2 September 2004, p. 19.
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rebut, in part, the allegations. The Chamber ntitas the analysis of prejudice to the
Accused is not dependent on whether the Accusedgesnto call any witnesses in
rebuttal. If the Accused is not given clear andelymotice of specific allegations, he
or she is not in a position to appreciate or urtdears the full case to be met. In this
case, the Appendix to the Pre-Trial Brief speclijcairected the Accused tother
allegationsthat the witnesses were being called to prove.fifesn constituting clear
notice, the document served to obscure the intemtidhe Prosecution.

Findings

478. The Trial Chamber finds that this does not conigufficient, clear, and timely notice

of the intention to prove the allegation against thccused. Accordingly, the Trial
Chamber makes no finding in respect of this allegat

f. Murder of Witness AX’s Children

Discussion

479. Prosecution Witness AX testified that four of hérldren were killed in her parents’

house at the same time her mother was kiffe@he perpetrators were led by Mika
Muhimana*® who did not take a direct part in the Killirijsbut was present and
encouraged the assailafffsThe Prosecution does not dispute that this int¢ides not
pleaded in the Indictment. The Indictment made remtion of any murders of AX’s
family but refers to AX being raped twice. The Arrne the Prosecution’s Pre-Trial
Brief, which addresses AX'’s testimony, did refer ttee killing: “...Recalls how
Muhimana instructednterahamweto kill her 3 children starting with youngest.
Witness heard it was a group instructed by Muhinthaakilled her mother.” There is
also another brief reference to the killing of ddest daughter by the Accused. The
Prosecution’s document, however, specifically stakat the witness was being called
to prove Paragraph 6 (a) (iii), and the Corrigendashded Paragraph 7(d)(iii) of the
Indictment. These two paragraphs address the rhpe<a@and the killing of Félicité
Kankuyu. The witness’ prior statement, dated 16 dddwer 1999, did mention the
killing of the children [and the mother of the wess]. Thus, again, the document said
by the Prosecution to constitute notice, with thatesments, in fact directed the
attention of the Accused away from the unpleadkgations.

Findings

480. The Trial Chamber finds that this does not congtitufficient, clear and timely notice

of the intention to prove the allegation against #hccused. Accordingly, the Trial
Chamber makes no finding in respect of this allegat

45T, 31 March 2004, pp. 30-31, 48; T. 1 April 209419.
446 T 31 March 2004, p. 30.

47T, 31 March 2004, p. 3.

48T 31 March 2004, p. 31.
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g. Rape of Witness AQ
Discussion

481. Prosecution Witness AQ testified that, in April #9%he Accused raped her on three
different occasions in her bedrodthThe prior out-of-court statement of this witness,
dated 30 August 1999, refers to the rape of Esperay the Accused but states that
she did not witness any other rapes and killingswrodted by the Accused. The
Prosecution included a reference to the allegahahthe Accused raped Witness AQ
in its Appendix to the Pre-Trial Brief. “Witness ¢l that MUHIMANA raped her
twice after Esperance never returned.”

482. In its Closing Argument, the Prosecution at firtated that the withess had only
“‘opened up a few weeks before the trial”. The Peasen later stated that it had known
of her additional allegation since February or Nta@004, when the Prosecution
reconfirmed her evidence. The Prosecution statatl iththen served an additional
statement on the Defence, to which it included feremce in its Pre-Trial Brief
Appendix. In reply to a question from the Chambert@ how the Defence was to
conduct investigations into the matter, the Prosecustated that the Defence had
about 60 days to do so and could have made ancapph to the Trial Chamber to
request time to pursue investigations. Since thdem@e had not done so, the
Prosecution considered that the notice was sufficie

483. The difficulty in accepting the Prosecution’s subsin that sufficient notice was given
of its intention to prove the specific allegatiogaast the Accused is that AQ’s
evidence is expressly stated in the Appendix tdilexted to Paragraphs 6 (c) (i) and 7
(@) (i) of the Indictment. This evidence deals witle rape of Mukasine, Murekatete,
and BJ-K and the murder of Esperance Mukagasan& thus evident that the
Prosecution’s asserted “clear notice” was in factffom clear.

Findings

484. The Trial Chamber finds that, in the absence afquest for curative action, and in the
light of the Prosecution’s failure to give cleattioe, it would be unfair to the Accused,
under all the circumstances, to allow the Proseauto rely on such an allegation.
Accordingly, the Trial Chamber will not considetigtallegation in its factual or legal
findings.

49T, 15 April 2004, pp. 25, 28.
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CHAPTER Ill - LEGAL FINDINGS

485. Based on its factual findings set out above, thander will present its legal findings
on the charges alleged against the Accused inrtter of the Counts as they appear in
the Indictment.

486. The Indictment contains four counts: Count 1, Gedgycalternatively, Count 2,
Complicity in Genocide; Count 3, Rape as a Crimarssy Humanity; Count 4, Murder
as a Crime against Humanity. With the exceptiorCotint 1 and Count 2 (Genocide
and Complicity in Genocide), the counts are chaedulatively.

A. GENOCIDE (COUNT 1)

487. Count 1 of the Indictment charges the Accused g#hocide, by acting individually or
in concert with others, to cause mahytsito be killed. In support of this charge, the
Prosecution, in Paragraph 5 of the Indictmentgakethe following acts committed by
the Accused®®

() Mobilisation and distribution of arms to assailants

() Visit to Mubuga Church in preparation for an attamk Tutsi
refugees;

() Looting of food which was intended for civilians ahhad taken
refuge in Mubuga Church;

() Distribution of grenades and guns at Mubuga Church;
() Attacks against civilia utsiwithin Mubuga Church;

() Attack againsf utsicivilians at Mugonero Complex;

() Shooting twentyl utsicivilians at Uwingabo;

() Pursuing and attackingutsi at Rushishi and Ngendombi, Gitwa,
and Muyira Hills.

488. The Defence contends that “by failing to indicatehe amended Indictment any of the
[material elements of genocide], the Prosecutiodemiimpossible for the Accused to
identify the offence charged within the meaningltd Genocide Convention and the
Statute, and made it unnecessary for the Defencantdyse theactus reusof
genocide™*

4% |ndictment, para. 5.

51 Defence Closing Brief, para. 119; Defence Oralsiig arguments: T. 20 Janvier 2005, pp. 5 and 6 (in
French).
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After carefully reviewing the Defence argument, @leamber finds that the Indictment
provided the Accused with sufficient notice of timaterial elements of the crime of
genocide charged against him.

The Indictment charges the Accused with criminagpomsibility, under Article 6 (1) of
the Statute, but fails to detail the form of hitegéd participation in the crime of
genocide. Article 6 (1), which identifies five fosnof criminal responsibility, provides:

A person who planned, instigated, ordered, comthitte otherwise aided
and abetted in the planning, preparation or execuf a crime referred to
in Articles 2 to 4 of the present Statute, shallrzbvidually responsible for
the crime.

The Chamber considers that the Prosecution’s &tluindicate the precise form of the
Accused’s alleged participation is not fatal beeatise factual allegations of the
Indictment adequately describe the Accused’s mol¢he crimes:® Accordingly, the
Chamber has considered all forms of participatiorder Article 6 (1), relevant to its
factual findings, in making its legal findings dretAccused’s criminal responsibility.

Applicable Law

Rwanda is a Party to the 1948 Convention on thedateon and Punishment of the
Crime of Genocide, signed on 12 February 1975.

Genocide means:

... any of the following acts committed with intewot destroy, in whole or
in part, a national, ethnical, racial or religiaursup, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to mesloéthe group;

(c) Deliberately inflicting on the group condition§life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent birttisizvihe group;
(e) Forcibly transferring children of the groupatiaother grouf>*

In the instant case, the Prosecution charges thmuskd with two genocidal acts
enumerated in the Statute: killing members of tleagy; and causing serious bodily or
mental harm to members of the group. ThereforeCitember will apply the law to its

factual findings only in relation to these two famf genocide.

In addition to these material elements, the speaitient for genocide requires that the
perpetrator target the victims with “intent to degt in whole or in part, a national,
ethnical, racial or religious group”.

496. The perpetrator’s specific genocidal intent mayriferred from deeds and utterances. It

may also be inferred from the general context ef filerpetration, in consideration of
factors such as: the systematic manner of killthg; methodical way of planning; the
general nature of the atrocities, including thewmals and geographical location,
weapons employed in an attack, and the extent dflybdnjuries; the targeting of

52 Ntagerura et al.Judgement, (TC) para. 38emanzaudgement (TC), para. 59.

453 GacumbitsiJudgement (TC), para. 248kayesuJudgement (TC), para. 49Bgajelijeli Judgement (TC),
para. 744Kamuhandaludgement (TC), para. 576.

54|CTR Statute, Article 2 (2).
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property belonging to members of the group; the afsgerogatory language towards
members of the group; and other culpable acts sdieally directed against the same
group, whether committed by the perpetrator or rsttie

497. The notion of “destruction of a group” means “thaterial destruction of a group either
by physical or by biological means, not the desiomc of the national, linguistic,
religious, cultural or other identity of a partiauigroup™*°

498. In proving the intent to destroy “in whole or inrpa it is not necessary for the
Prosecution to establish that the perpetrator dednto achieve the complete
annihilation of a group. There is no numeric tho#ghof victims necessary to establish
genocid€’, even though the relative proportionate scalehef actual or attempted
destruction of a group, by any act listed in Agi@ of the Statute, is strong evidence of
the intent to destroy a group, in whole or in part.

499. To convict a person of genocide for kiling membeiffsa group requires that the
Prosecution establish that the accused, havingtbet to destroy, in whole or in part,
the group as such:

- committed, planned, ordered, or instigated thenkjjlor

- as an accomplice, aided and abetted the killingnef or several
members of the grouf’

500. The Prosecution also has the burden of provingeeithat the victim belongs to the
targeted ethnic, racial, national, or religiousugrar that the perpetrator of the crime
believed that the victim belonged to the grdtfp.

501. Pursuant to Article 2 (2) (b) of the Statute, asused incurs criminal liability if he
causes serious bodily or mental harm to membettsea§roup'®

502. Serious bodily harm is any serious physical injtoythe victim, such as torture and
sexual violence. This injury need not necessamyirbremediablé®® Similarly, serious
mental harm can be construed as some type of impairof mental faculties or harm
that causes serious injury to the mental statbhef/ictim?*

503. Planning occurs when one or more persons contéenplad take any steps towards
commission of a crimé&!

%5 Gacumbitsi Judgement (TC), paras. 252-258kayesuJudgement (TC), para. 52%ayishema and
Ruzindanaludgement (TC), para. 98tagerura and Other§udgement (TC), para. 663.

“%¢ See ILC Report (1996), para. 50; see @smumbitsiludgement (TC), para. 253emanzadudgement (TC),
para. 315Kayishema and Ruzindadadgement (TC), para. 95.

%’ GacumbitsiJudgement (TC), para. 258emanzadudgement (TC), para. 316.
58 GacumbitsiJudgement (TC), para. 23ayishema and Ruzindadadgement (TC), para. 93.

459 GacumbitsiJudgement (TC), para. 25BkayesuJudgement (TC), para. 47Rajelijeli Judgement (TC),
para. 757 Semanzaudgement, para. 377.

%0 GacumbitsiJudgement (TC), para. 255-25Bemanzaludgement, (TC), para. 31Butagandaludgement
(TC), para. 60Kayishema and Ruzindadadgement (TC), para. 98kayeswudgement (TC), para. 499.

*61 GacumbitsiJudgement (TC), para. 256; See ILC Report (1984}5. 8.

%2 GacumbitsiJudgement (TC), para. 29AkayesuJudgement (TC), para. 50Rayishema and Ruzindana
Judgement (TC), para. 118emanzaudgement (TC), paras. 320 -321.

453 GacumbitsiJudgement (TC), para. 291; See ILC Report (199%&)g. 14, under Article 17 of the Draft Code
of Crimes. Bodily harm is defined therein as “sotyyge of physical injury”, while mental harm is defid as
“some type of impairment of mental faculties”.

464 GacumbitsiJudgement (TC), para. 271.
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504. Instigating involves prompting another person tooat an offencé® Instigating need
not be direct or public, as required for direct gudblic incitement to commit genocide,
punishable pursuant to Article 2 (3) (c) of thet@®ma Proofis required of a causal
connection between the instigation anddbtus reusof the crime?®

505. Ordering refers to a situation where an individirala position of authority, uses such
authority to compel another individual to commitaffence?’

506. Committing refers to the direct and physical perqtédn of the crime by the offend&t.

507. Aiding and abetting are distinct legal conceptsdidg means assisting or helping
another to commit a crime. Abetting means facihigt advising, or instigating the
commission of a crimé&?

2.  Legal Findings

508. In light of its factual findings with regard to trelegations of genocide set forth in
Paragraphs 5 (a), (b), (c), and (d) of the Indictthéhe Chamber has considered the
criminal responsibility of the Accused under ColintGenocide, under Article 2 of the
Statute of the Tribunal.

The Tutsi Group

509. The Chamber has found that, during the period addeby the Indictment, Rwandan
citizens were individually identified according tbree ethnic groups: that igutsi
Hutu, andTwa*”

510. The Defence does not contest that Thsiwere considered a distinct group in Rwanda
in 1994, stating that any question as to whethey ttonstituted a national, ethnic,
racial, or religious group in the sense of the 1@hvention against Genocide is
academic!* According to its interpretation dfkayesuthe 1948 Convention protects
not only the explicitly mentioned groups, but adilde and permanent groufss.

511. The Chamber concludes - having noted that the guest not in dispute between the
Parties - that in Rwanda, in 1994, thetsi were a group protected by the 1948
Convention on the Prevention and Punishment o€Ctimae of Genocide.

“%5 GacumbitsiJudgement (TC), para. 27Qajelijeli Judgement (TC), para. 76Ragilishemaludgement (TC),
para. 30Akayesuludgement (TC), para. 482.

%% GacumbitsiJudgement (TC), para. 278emanzaludgement (TC). para. 38AkayesuJudgement (AC),
paras. 478 to 482.

47 GacumbitsiJudgement (TC), para. 28AkayesuJudgement (TC), para. 48Rajelijeli Judgement (TC),
para. 763.

%8 GacumbitsiJudgement (TC), para. 28ayishema and Ruzindadadgement (AC), para. 187; ICTYadic
Judgement (AC), para. 188; ICTKKunaracand Othersludgement (TC), para. 398gmanzaudgement (TC),
para. 383.

%9 GacumbitsiJudgement (TC), para. 288takirutimanaJudgement (TC), para. 78%kayesuludgement (TC),
para. 484Kajelijeli Judgement (TC), para. 765.

470 Seesupra Chapter I, Section B.
4"l Defence Closing Brief, paras. 100, 104.

*"2 Defence Closing Brief, para. 111 : The Defencéhfer states “In thé\kayeswudgement, ICTR considered
all Tutsis as an ethnic group and very reasonably wisely observed that the Genocide Convention is
applicable to all stable and permanent groups. Y¥egeeatly indebted to ICTR for this interpretatiohich is

the most reasonable there could be”.
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The Accused’s Actions

512. The Chamber has found that, during the months ofl Apd May 1994, the Accused
participated in acts of killing members of thetsi ethnic group and causing serious
bodily or mental harm to members of thetsiethnic group.

513. The Chamber finds that, through personal commisglon Accused killed and caused
serious bodily or mental harm to members ofthésigroup :

() By taking part in attacks at Nyarutovu and NgendoHibs, where
he shot and woundedTaitsiman called Emmanuét

() By taking part in an attack at Mubuga Church, wheeeshot at
Tutsirefugees and threw a grenade into the church wiedugees
were gathered. The grenade explosion killeduisi man called
Kaihura and seriously wounded many others. M&anysi refugees
died or were injured in the attatk;

() By taking part in attacks at Mugonero Complex, vehbe raped
Tutsiwomen and shot atutsirefugees. Manyl utsi refugees died
or were injured in the attack’

() By taking part in attacks at Kanyinya Hill, where pursued and
attackedT utsirefugees and shotTautsiman called Nyagihigfi?°

() By taking part in attacks at Muyira Hill, where $lgot and killed the
sister of Witness W, &utsi*’’

The Accused’s Intent

514. The Chamber notes that the phrase “destroy in wdwoie part a[n] ethnic group” does
not imply a numeric approach. It is sufficient tmye that the Accused acted with
intent to destroy a substantial part of the tadygr®up?”

515. The Chamber finds that the attacks mentioned inadgtaph 513 above were
systematically directed against tiatsi group. Before the attacks on Mubuga Church
commencedHutu refugees, who were intermingled with thatsi were instructed to
come out of the church. Similarly, both Prosecutamd Defence witnesses testified
that the refugees who had gathered on Kanyinyaviungdra Hills were predominantly
Tutsl

516. Factors such as the sheer scale of the massaaresy @hich a great number dutsi
civilians died or were seriously injured, and themter of assailants who were
involved in the attacks again3utsi civilians, lead the Chamber to the irresistible
conclusion that the massacres, in which the Accyseticipated, were intended to
destroy theTutsigroup in whole or in part.

517. The Accused targetetiutsi civilians during these attacks by shooting andn@g utsi
victims. He also raped a youmtptu girl, Witness BJ, whom he believed to Detsi,

473 Seesupra Chapter II, Section E.
47 Seesupra Chapter Il, Section H.
7> Seesupra Chapter Il, Section L.
476 Seesupra Chapter II, Section O.
47" Seesupra Chapter I, Section P.
"8 See ILC Report (1996), para. 8.
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but later apologised to her when he was informatl $he wasiutu. During the course
of some of the attacks and rapes, the Accusedfajadigi referred to thelutsi ethnic
identity of his victims.

518. Thus, the Chamber finds that the Accused’s padt@p in the attacks, and his words
and deeds demonstrate his intent to destroy, inemran part, thé utsigroup.

Conclusion

519. The Chamber therefore finds the Accused, Mika Mwamay GUILTY of GENOCIDE,
as charged under Count 1 of the Indictment.

B. CoMPLICITY IN GENOCIDE (COUNT 2)

520. Since the Chamber has found the Accused guilty nu@tmunt 1 (Genocide), the
Chamber makes no finding on the count of complicityenocide. Count 2 is therefore
dismissed.

C. CRIME AGAINST HUMANITY —RAPE (COUNT 3)

521. Count 3 of the Indictment charges the Accused véfie as a crime against humanity,
pursuant to Article 3 (g) of the Statute. The Poosien’s factual allegations in support
of this charge are contained in Paragraph 6 ofrttietment.

522. The Indictment refers generally to the modes opaoesibility in Article 6 (1) of the
Statute and alleges specifically that, between @il A®94 and 30 June 1994, the
Accused “committed rape as part of a widespreadystematic attack again$utsi
women civilians and other women perceived tolesiin Gishyita sector, Mugonero
church, hospital and nursing school, and in the&?so area”.

1. Common Elements of Crimes Against Humanity
Applicable Law

523. Article 3 of the Statute provides as follows:

The International Tribunal for Rwanda shall have gower to prosecute
persons responsible for the following crimes whemmitted as part of a
widespread or systematic attack against any cvgi@pulation on national,
political, ethnic, racial or religious grounds:

(a) Murder;

(b) Extermination;
(c) Enslavement;
(d) Deportation;
(e) Imprisonment;
(f) Torture;

(9) Rape;
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(h) Persecutions on political, racial and religigusunds;
(i) Other inhumane acts.

Article 3 of the Statute relating to crimes agaimgimanity contains common elements
that are applicable to all of the acts enumerdtecein.

The commission of any of these acts by the Accusmuktitutes a crime against
humanity only if the Chamber finds the act to hdeen committed as part of a
widespread or systematic attack against any civiiapulation on national, political,
ethnic, racial or religious grounds.

The concept of “attack”, within the meaning of Al 3 of the Statute, has been
defined as an unlawful act, event, or series ohevef the kind listed in Article 3 (a)
through (i) of the Statut&’

The concept of a “widespread” attack refers tosttede of the attack and multiplicity of
victims.**! The concept of a “systematic” attack, within theaming of Article 3 of the
Statute, refers to a deliberate pattern of contbuttdoes not necessarily require the
proof of a plarf® The existence of a policy or plan may be eviddigti@levant, in that

it may be useful in establishing that the attack diaected against a civilian population
and that it was widespread or systematic. Howewber existence of such a policy or
plan is not a distinct legal element of the criffie.

The attack must be directed against a civilian paipn. The presence of certain
individuals within the civilian population who doonfall within the definition of
civilians does not change the civilian charactethaf populatiort®

The attack against the civilian population must éhabeen carried out on a
discriminatory basis, that is, on national, poétjcethnic, racial or religious grounds.
However, the victim’s membership in a national,ifoedl, ethnic, racial or religious
group is irrelevant, provided that the perpetratantention is to support or further an
attack against a civilian population on one oféhemerated discriminatory grounts.

Lastly, the perpetrator must have acted knowing ti@ act formed part of a
widespread or systematic attack against a civpigpulation?*

*"9 GacumbitsiJudgement (TC), para. 299; Although both versamesequally authentic, the French and English
versions differ on this point. The “widespread” disgstematic” components in the nature of the &gaare
cumulative in the French versionsf/stématique et généraltyéwhile any of those components suffices in the
English version (“widespread or systematic”). lagiice, ICTY and ICTR prefer the English versiotieh is

in conformity with international customary law. Siké€& Report (1996), paras. 3 to 4 under Article(tBmes
against humanity) of the Draft Code of Crimes.

80 GacumbitsiJudgement (TC), para. 298Semanzaludgement (TC), para. 32 Musemaludgement (TC),
para. 205Rutagandaludgement (TC), para. 7Akayeswudgement (TC), para. 581.

81 GacumbitsiJudgement (TC), para. 29%emanzaudgement (TC), para. 328jyitegetaJudgement (TC),

para.

439 AkayesuJudgement (TC), para. 580MusemaJudgement (TC), para. 20ButagandaJudgement

(TC), para. 70.
82 GacumbitsiJudgement (TC), para. 299emanzadudgement (TC), para. 329.

*83 GacumbitsiJudgement (TC), para. 298pmanzaludgement (TC), para. 33Rfagerura et al.Judgement
(TC), para. 698.

84 GacumbitsiJudgement (TC), para. 308kayesuludgement (TC), para. 582.

8% GacumbitsiJudgement (TC), para. 30Kajelijeli Judgement (TC), paras. 877 to 8B@manzaludgement
(TC), para. 331.

486 Gacumbitsi Judgement (TC), para. 308emanzaludgement (TC), para. 33Ntagerura and Others
Judgement (TC), para. 698.
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Legal Findings

531. In the instant case, the Chamber has found tharakattacks were carried out against
Tutsi refugees between April and May 1994 in Gish@@ammuneon 9 and 11 April
1994, Tutsi residents were attacked at Nyarutovu; on 15 A®®4, numeroud utsi
refugees were attacked at Mubuga Church; the nayt 46 April 1994, refugees,
mainly Tutsi were attacked at Mugonero Complex; in May 19P4tsi were attacked
on Kanyinya Hill; on 13 and 14 May 1994utsi were attacked on Muyira Hill. At
Mubuga Church and Mugonero Complex, the assailmstsuctedHutu refugees to
separate from the crowd. During these attacks, niargi were killed or seriously
injured’®

532. Considering the circumstances and nature of treckst as well as evidence that, in
some instances, assailants instrudittu refugees to separate from thatsi the
Chamber finds that th&utsi civilians were targeted on the basis of their &ihyn
within the meaning of Article 3 of the Statute ahét many died or were seriously
injured.

533. The Chamber, therefore, finds that discriminatevigespread, and systematic attacks
were directed against groups ofitsi civilians in GishyitaCommuneand in the
Bisesero area, between April and June 1994.

2.  Rape as a Crime Against Humanity

534. On the basis of its factual findings on the alleget of rape in Paragraph 6 of the
Indictment, the Chamber has considered the crimiegponsibility of the Accused,
under Count 3 for rape as a crime against humapitgishable under Article 3 (g) of
the Statute of the Tribunal.

Applicable Law

535. The Chamber notes that both the Defence and thse&ubon in the present case
endorse thékayesulefinition of rape'®®

536. The Prosecution invites the Chamber to considdrttieadisembowelment of Pascasie
Mukaremera, as alleged in Paragraph 6 (d) (ii)hef indictment, and shown by the
evidence to have been effected by using a machetatther from her breasts to her
genitals, constitutes rape. In light of the pecauigtual circumstances of this case, the
Chamber deems it necessary to analyse the evolafiathe definition of rape in
international criminal law.

537. The first judgement in which an international crali tribunal defined rape as a crime
against humanity and an instrument of genocideigsgaged on 2 September 1998 in the
case Prosecutor ®kayesuby Trial Chamber | of the ICTR. In the preserdeaape is
charged as a crime against humanity. Emphasthag“the central elements of the
crime of rape cannot be captured in a mechanicstrgtion of objects and body
parts”;® the Akayeswludgement defined rape and sexual violence as:

a physical invasion of a sexual nature, committed ao person under
circumstances which are coercive. Sexual violemtech includes rape, is

“87 Seesupra Chapter II, Sections E, I, L and O.
88 Defence Closing Brief, para. 133; T. 20 Janua®52®.5; Prosecution Closing Brief, Chapter 5, dara
“89 Akayesuwludgement (TC) para. 687.
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considered to be any act of a sexual nature wkidommitted on a person
under circumstances which are coercive.490

538. Recognizing that rape has been historically defimedational jurisdictions as “non-
consensual sexual intercourse”, thieayesuTrial Chamber found this description too
mechanical, insofar as “variations on the formage may include acts which involve
the insertion of objects and/or the use of bodilyfiees not considered to be
intrinsically sexual™™ As an example, thé\kayesuTrial Chamber referred to its
factual finding that a piece of wood was thrusbitite sexual organs of a woman as she

lay dying - a physically invasive act of the victinbody, which it found to constitute
rape’®

539. Consonant with the definition of rape Akkayesuthis Chamber notes with approval the
FurundzijaTrial Chamber’s conclusion that:

The general principle of respect for human dignisy the basic

underpinning and indeed the vemaison d'étre of international

humanitarian law and human rights law; indeed irdeno times it has
become of such paramount importance as to pernieatehole body
of international law. This principle is intended gbield human beings
from outrages upon their personal dignity, whetbiech outrages are
carried out by unlawfully attacking the body or hymiliating and

debasing the honour, the self-respect or the memédll being of a

person. It is consonant with this principle thattsan extremely serious
sexual outrage as forced oral penetration shouldassified as rap&?

540. The Chamber observes that tA&ayesudefinition of rape was endorsed by Trial
Chamber | of this Tribunal iMusem&“ andNiyitegeka™® and by Trial Chamber Il of
the ICTY inDelalic.”*® No appeal was taken as to this issue in any aktlbases.

541. In Kunarag the Trial Chamber referred to tiikayesudefinition of rape briefly. It
made no adverse comments on the definition andytacepted it, but went on to
focus on providing the elements of rape. RumaracTrial Chamber stateti’

The specific elements of the crime of rape, whighreeither set out in the
Statute nor in international humanitarian law omlam rights instruments,
were the subject of consideration by the Trial Cbamin the Furundzija
case. There the Trial Chamber noted that in thertational Criminal

Tribunal for Rwanda judgement in the Akayesu prdoegs the Trial

Chamber had defined rape as “a physical invasiora afexual nature,
committed under circumstances which are coerciltethen reviewed the
various sources of international law and found thatas not possible to
discern the elements of the crime of rape fromri@gonal treaty or

customary law, nor from the “general principlesimiernational criminal

law or ... general principles of international law”

49 Akayesuludgement (TC) paras. 598 and 688.

491 Akayesuludgement (TC) para. 686.

492 Akayesuludgement (TC) para. 686.

9 FurundzijaJudgement (TC), para. 183.

494 Musemaludgement (TC), paras. 229, 907, 933, 936.
9 NiyitegekaJudgement (TC), para. 456.

9 Delalic Judgement (TC), paras. 478-479.

497 KunaracJudgement (TC), paras.437-438.
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This Trial Chamber agrees that these elementstoifeal, constitute the
actus reus of the crime of rape in internationaV. l&dowever, in the
circumstances of the present case the Trial Chambesiders that it is
necessary to clarify its understanding of the elgnre paragraph (i) of the
FurundZija definition. The Trial Chamber considé¢hat the Furundzija
definition, although appropriate to the circumsesof that case, is in one
respect more narrowly stated than is required tgrimational law. In stating
that the relevant act of sexual penetration wilhgtdute rape only if
accompanied by coercion or force or threat of fagainst the victim or a
third person, the Furundzija definition does ndérgo other factors which
would render an act of sexual penetration non-ausad or nhon-voluntary
on the part of the victim, which, as foreshadowedhe hearing and as
discussed below, is in the opinion of this Triala@Gtber the accurate scope
of this aspect of the definition in internationa. [Emphasis added]

542. It is clear from the above quotation that enarac Trial Chamber was dealing with
the elements of rape. The Trial Chamber’s artioutadf the elements of the crime of
rape was as follows?

The actus reus of the crime of rape in internati@aw is constituted by: the
sexual penetration, however slight:

(a) of the vagina or anus of the victim by the peasfithe perpetrator or any
other object used by the perpetrator; or

(b) of the mouth of the victim by the penis of therpetrator; where such
sexual penetration occurs without the consentef/ibtim. Consent for this
purpose must be consent given voluntarily, as altre$ the victim’s free
will, assessed in the context of the surroundingucnstances.

The mens rea is the intention to effect this sexeletration, and the
knowledge that it occurs without the consent ofwicéim.

543. When theKunarac Appeals Chamber concurred with the Trial Chambt&inition”,
it is clear that it was approving the elementsosgtby the Trial Chamber. That was the
issue before the Appeals Chamber. It was not caljgoh to consider thdkayesu
definition.

544. In analyzing the relationship between consent aberaion, the Appeals Chamber
acknowledged that coercion provides clear evideoicénon-consent. The Appeals
Chamber irKunaracopined as follows$?®

. with regard to the role of force in the definiti@f rape, the Appeals
Chamber notes that the Trial Chamber appeared tmrddrom the
Tribunal’'s prior definitions of rape. However, irgaining its focus on the
absence of consent as the condition sine qua nmapef the Trial Chamber
did not disavow the Tribunal’s earlier jurisprudenbut instead sought to
explain the relationship between force and condemice or threat of force
provides clear evidence of non-consent, but fasaet an element per se of
rape. In particular, the Trial Chamber wished tglai that there are
“factors [other than force] which would render an af sexual penetration
non-consensual or non-voluntary on the part ofvibém”. A narrow focus
on force or threat of force could permit perpetratto evade liability for

498 Kunarag Judgement (TC), paras. 460, 437, approvedimarag Judgement (AC), para. 128; see also:
Semanzaludgement (TC), paras. 345-346.

9 Kunarag Judgement (AC), paras. 129-130.
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sexual activity to which the other party had nonsented by taking
advantage of coercive circumstances without relgimgphysical force.

The Appeals Chamber notes, for example, that in esahomestic
jurisdictions, neither the use of a weapon norghgsical overpowering of
a victim is necessary to demonstrate force. A thtearetaliate “in the
future against the victim or any other person” isudficient indicium of
force so long as “there is a reasonable possilitit the perpetrator will
execute the threat”. While it is true that a foaus one aspect gives
different shading to the offence, it is worth obsag that the circumstances
giving rise to the instant appeal and that prewatnost cases charged as
either war crimes or crimes against humanity wél dlmost universally
coercive. That is to say, true consent will nopbssible.

545. Similarly, the Chamber also recalls that therundzija Trial Chamber acknowledged
that “any form of captivity vitiates consenit®.

546. Accordingly, the Chamber is persuaded by the AppellChamber's analysis that
coercion is an element that may obviate the relevasf consent as an evidentiary
factor in the crime of rape. Further, this Chambencurs with the opinion that
circumstances prevailing in most cases chargedruintkernational criminal law, as
either genocide, crimes against humanity, or wanes, will be almost universally
coercive, thus vitiating true consent.

547. The Chamber notes that the definition of rape,raseiated inAkayesy has not been
adoptedper sein all subsequent jurisprudence of #ek hocTribunals. The ICTR Trial
Chambers inSemanzaKajelijeli and Kamuhanda for example, described only the
physical elements of the act of rape, as set oduimarag and thus seemingly shifted
their analyses away from the conceptual definiéstablished ilkayesii®

548. The Trial Chamber iBemanzatated®?

The Akayesu Judgement enunciated a broad definitibmape which

included any physical invasion of a sexual nataredercive circumstance
and which was not limited to forcible sexual intarcse. The Appeals
Chamber of the ICTY, in contrast, affrmed a nareownterpretation

defining the material element of rape as a crimairey humanity as the
non-consensual penetration, however slight, of vlgina or anus of the
victim by the penis of the perpetrator or by anlentobject used by the
perpetrator, or of the mouth of the victim by thenis of the perpetrator.
Consent for this purpose must be given voluntaahd freely and is
assessed within the context of the surroundingipigtances.

While this mechanical style of defining rape wagioally rejected by this
Tribunal, the Chamber finds the comparative analysi Kunarac to be
persuasive and thus will adopt the definition gfeapproved by the ICTY
Appeals Chamber. In doing so, the Chamber recogriis® other acts of
sexual violence that do not satisfy this narrowirdiébn may be prosecuted
as other crimes against humanity within the judsdn of this Tribunal

such as torture, persecution, enslavement, or athamane acts.

549. This Chamber considers thRurundzija and Kunarag which sometimes have been
construed as departing from tA&ayesuwlefinition of rape — as was doneSemanza

0 Fyrundzija(TC), para. 271.
%1 Delalic Judgemen(TC), paras. 478-479.
92 gemanzadudgement (TC), paras. 344-345.

Judgement and Sentence 100 28 April 2005



The Prosecutor v. Mikaeli Muhiman@ase N° ICTR-95-1B-T

actually are substantially aligned to this defomtiand provide additional details on the
constituent elements of acts considered to be rape.

550. The Chamber takes the view that tieayesudefinition and théKunaracelements are
not incompatible or substantially different in theipplication. Whereas\kayesu
referred broadly to a "physical invasion of a séxoature”, Kunarac went on to
articulate the parameters of what would constittehysical invasion of a sexual
nature amounting to rape.

551. On the basis of the foregoing analysis, the Charebdorses the conceptual definition
of rape established ikkayesyuwhich encompasses the elements set okitimarac

Legal Findings

552. On the basis of the above analysis, the Chambds fimat, during the months of April
and May 1994, the Accused committed rape:

() On 7 April 1994, in Gishyita town, the Accused tawko women,
Gorretti Mukashyaka and Languida Kamukina, into nsise and
raped them. Thereafter he drove them out of hisémaked and
invited Interahamweand other civilians to see what nakédtsi

girls looked like3®

() During the first week after the eruption of hostl, the Accused
pushed Esperance Mukagasana onto his bed, strijgwathked, and
raped her. He raped her in his home several tiffies;

() On 15 April 1994, the Accused, acting in concerthva group of
Interahamwe abducted a group ofutsi girls and led them to a
cemetery near Mubuga Parish Church. The Accusedrdyged one
of the abducted girls, Agnes Mukagaté¥e;

() On 16 April 1994, in the basement of Mugonero Htadpiat
Mugonero Complex, the Accused raped Mukasine Kajdhg

() On 16 April 1994, in a room of the basement of Mugr@ Hospital,
at Mugonero Complex, the Accused raped Witness e’

() On 16 April 1994, in the basement of Mugonero Htadpiat
Mugonero Complex, the Accused raped Witness BhumgHutu
girl, whom he mistook for &utsi He later apologised to her for the
rape, when he was informed by Bmerahamwethat BJ was not a
Tutsi >

553. The Chamber finds that the Accused also abettdteicommission of rapes by others:

() On 16 April 1994, at the same time and in the sama where the
Accused raped Mukasine Kajongi in the basement ofydviero
Hospital, two soldiers, in his presence, rapeddtneghters of Amos
Karera. The presence of the Accused during the pAmos
Karera's daughters coupled with his own actionapimg Mukasine,

%3 Seesupra Chapter II, Section D.
04 Seesupra Chapter Il, Section D.
0> Seesupra Chapter Il, Section J.
% Seesupra Chapter II, Section L and M.
07 Seesupra Chapter I, Section L and M.
% Seesupra Chapter II, Section L and M.
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encouraged the two soldiers to rape Amos Kareralghters. This
encouragement contributed substantially to the casion of these
rapes;”®

() On 16 April 1994, while the Accused was raping Wgs BJ in the
basement of Mugonero Hospital, two men, who accaorgplahim,
were also raping two other girls named Murekateig sukasine.
The Accused, by his actions, encouraged the otlegr tm commit
the rapes of Murekatete and Mukasine. This encemagt
contributed substantially to the commission of éhepes;°

() On 22 April 1994, the Accused permitted Emerahamwenamed
Mugonero to take Withess BG away so that he costdell the
body of aTutsi woman”. The witness was raped several times in
Mugonero’s residence over a period of two days. CThamber finds
that by allowing Mugonero to take Witness BG hothe, Accused
encouraged him to rape Witness BG. This encourageme
contributed substantially to the commission of rtdnge >**

554. The Chamber finds insufficient evidence to prowe dallegations that the Accused bears
criminal responsibility for:

() the collective rape of Immaculee Mukabarore andegoine
Mukankwaro, who, according to the Prosecution, wexged by
Interahamweat the same time that the Accused raped Witness
AU;512

() killings, rapes, and other atrocities which the derution alleges
were linked to a meeting held in the Accused’'sdesce on 7 April
1994;>13

() abetting the rape of Esperance Mukagasana in tbas&d’s house,
by offering her to amnterahamwenamed Gisambt)?

() the rape of Josiana, Mariana Gafurafura and Ma@aturafura in
Gishyita, following their abduction on 13 April 198°

() the rape of Johaneta, Teresa Mukabutera and Eugnithe
Mugonero hospital on 16 April 199%.

555. The Chamber also finds that the Accused bearsimonal responsibility for the rape of
Felicité Kankuyu, because the evidence led by tlesdeution did not support the facts
as pleaded in the Indictment.

556. The Chamber finds that the Accused bears no crimesponsibility for the rapes of
Witness AX, because the Prosecution failed to pteadnaterial fact of the dates of the
crime accurately, thus rendering the Indictmenedife. The Chamber has examined

9 Seesupra Chapter I, Sections L and M.
10 Seesupra Chapter II, Sections L and M.
*11 Seesupra Chapter Il, Section N.
*125eesupra Chapter II, Sections L and M.
13 Seesupra Chapter Il, Section F.
14 Seesupra Chapter II, Section G.
*15 Seesupra Chapter II, Section K
*1® Seesupra Chapter Il, Sections L and M.
17 Seesupra Chapter II, Section R.
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the Prosecution’s Pre-Trial Brief and the withesgesnents and finds that this defect
was not cured by clear and consistent notice.

The Chamber finds that the Accused bears no crinmesponsibility for the rape of
Pascasie Mukaremera. In its factual findings, thar@ber has found that the Accused
disembowelled Pascasie Mukaremera by cutting hen apith a machete from her
breasts to her vagina. The Chamber has carefullysidered the Prosecution’s
submission to consider this act as rape, and cdaslihat such conduct cannot be
classified as rape. Although the act interferehhie sexual organs, in the Chamber’s
opinion, it does not constitute a physical invasaina sexual nature. However, the
Chamber will return to consider this incident uniietegal findings on murdét

The Chamber recalls its finding that a discrimimatevidespread and systematic attack
was carried out against a group Taitsi civilians in GishyitaCommung between the
months of April and June 199%4.

The Chamber recalls its finding that the Accusedi@pated in attacks again3utsi
during April, May, and June 1994 and that in dasog he intended to destroy thatsi
ethnic group?®

Consequently, the Chamber finds that the Accusexvkimat all of these rapes were
part of a discriminatory, widespread, and systerrattack againstutsicivilians.

The Chamber finds that the Accused chose his ragieng because he believed that
they were Tutsi Whether the victims were in factutsi is irrelevant in the
determination of the Accused’s criminal respongiilThe Chamber concludes, on the
basis of the Accused’s conduct, that he raped ibisns with the knowledge that the
rapes formed part of a widespread and systematackaton theTutsi civilian
population.

Accordingly, the Chamber finds the Accused Mika hhodéina criminally liable for
committing and abetting the rapes charged, as qfag widespread and systematic
attack against a civilian population.

Consequently, the Chamber finds the Accused MikaiMana GUILTY of RAPE AS
A CRIME AGAINST HUMANITY, under Count 3 of the Indiment.

D. CRIME AGAINST HUMANITY —MURDER (COUNT 4)

564.

565.

Count 4 of the Indictment charges the Accused wmthrder as a crime against
humanity, pursuant to Article 3 (a) of the Statdtke Prosecution’s factual allegations
in support of this charge are contained in Pardgrapf the Indictment.

The Indictment refers generally to the modes opwoesibility in Article 6 (1) of the
Statute and alleges specifically that, between @il A®94 and 30 June 1994, the
Accused “committed murder as part of a widespread systematic attack against
civilians in Gishyita sector, Mugonero church, hitapand nursing school, and in the
Bisesero area”.

*18 Seesupra Chapter II, Section N.
*19 Seesupra Chapter I, Section C.
2 Seesupra Chapter I, Section A.
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566. In the sub-paragraphs of Paragraph 7, the Indidtrabeges acts of abduction and
orders to kill; massive Kkilling; instructions tosémbowel aTutsi woman; killing
named women, collectively killingutsi women; instructions to kill named women,;
and participation in the killing of @utsiman.

567. On the basis of its factual findings on the allege of murder in Paragraph 7 of the
Indictment, the Chamber has considered the crimiegponsibility of the Accused

under Count 4, murder as a crime against humapityishable under Article 2 of the
Statute of the Tribunal.

Applicable Law

568. Murder is the intentional killing of a person, otentional infliction of grievous bodily
harm committed with the knowledge that such harnll, Mkely cause the victim’'s
death, and with no lawful justification or excu$eMurder, like rape, is punishable as a
crime against humanity, “when committed as par @fidespread or systematic attack

against any civilian population on national, pohii ethnic, racial or religious
grounds.??

569. The Chamber agrees with the Trial Chambe8émanzahat?®*

. it is premeditated murder (assassinat) that doktes a crime against
humanity in Article 3(a) of the Statute. Premedatrequires that, at a
minimum, the accused held a deliberate plan topkir to the act causing
death, rather than forming the intention simultarsip with the act. The
prior intention need not be held for very long;alcmoment of reflection
is sufficient. The Chamber observes that the requent that the accused
must have known that his acts formed part of a médack on the civilian
population generally suggests that the murder wesplanned. The
Chamber emphasises that the accused need not mereditated the
murder of a particular individual; for crimes aggtihumanity it is sufficient
that the accused had a premeditated intention raenwcivilians as part of
the widespread or systematic attack on discrimnyagoounds.

Legal Findings
The Accused’s Actions

570. Having considered the evidence presented by theePution and the Defence, the
Chamber finds that, during the months of April, Mayd June 1994, the Accused
committed murders:

() On the morning of 15 April 1994, the Accused rentbeegrenade
from a box and threw it into Mubuga Church whé&tietsi refugees
were gathered. This resulted in the death blitsiman by the name

of Kaihura. By his actions, the Accused committed murder of
Kaihura®*

%21 AkayesyJudgement (TC), para. 58RutagandaJudgement (TC), para. 8¥usemaJudgement (TC), para.
215.

22 statute, article 3 ; Sesipra Chapter IlI, Section C.
2 Semanza Judgement (TC), para. 339.
2 Seesupra Chapter II, Section |.
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() On 16 April 1994 assailants killed Mukasine Kajoragid Amos
Karera’'s daughters. The assailants acted undeingtieictions and
with the encouragement of the Accused, who wasepte8y his
words and actions, the Accused instigated the muwti®ukasine
Kajongi and Amos Karera's daughters. This instyattontributed
substantially to the commission of these murd@rs;

() In June 1994, the Accused participated in therigliof a Tutsi
businessman named Assiel Kabanda, who was hiditigeiBisesero
Hills. The Chamber finds that the Accused partiggain the
commission of his murdéf®

() In mid-May 1994, the Accused told a gatheringraérahamwethat
he was going to disembowel a pregnant woman cdHascasie
Mukaremera so that he could see what the foetussltke in its
mother’'s womb. He then cut the woman from her lisedswn to
her genitals and removed the baby who cried forestme before
dying. After disembowelling the woman, the assadarut off her
arms and stuck sharpened sticks into them. Haviegqusly found
that Pascasie died as a result of her injuriesClin@mber finds that
the Accused committed her murdér.

571. With regard to Paragraph (d) above, the Chambaesfthat, although the Prosecution
charges the Accused with instructing Gisambo to ra@nthe murder of Pascasie
Mukaremera, the evidence shows that it was the ge@twho committed the murder.

572. The Chamber, therefore, has to consider whethaanitfind the Accused guilty of the
murder of Pascasie Mukaremera even though the mioparticipation pleaded in the
Indictment is different from that shown by the eande.

573. First, the Chamber recalls that both forms of pgétion — “commission” and
“ordering” - are punishable under Article 6 (1) thfe Statute. With regard to the
reclassification of an Accused’s mode of partidgatn a crime, the Chamber agrees
with the CyangugurTrial Chamber that:

. in principle, defects in legal qualification mapt be fatal because the
Chamber can apply the correct material law to thetufal findings
regardless of the qualification indicated by thedecution, provided that
the concise statement of facts of the crime adefjuadescribes the
accused’s role in the crimé.

574. In the instant case, the Chamber is of the view, gdthough the concise statement of
facts in the Indictment is defective in its legaktjfication of the Accused’s act of the
murder of Pascasie Mukaremera, the Pre-Trial Baref the disclosures provided the
Accused with timely, clear, and consistent inforioatdetailing the factual basis
underpinning the crimes alleged against him. Theegfthe Chamber is satisfied that
the Accused has suffered no prejudice as a reitlitsodefect in the legal qualification.

575. Second, the Chamber notes that the Defence ragsebjaction with regard to the error
in legal qualification of the Accused’s particigmtiin the alleged crimes, in Paragraphs
6 () (i) and 7 (d) (i) of the Indictment. Rathéine Defence challenged the allegations,

2> Seesupra Chapter Il, Section L.
% Seesupra Chapter II, Section U.
%2’ Seesupra Chapter II, Section R.
% CyanguguJudgement (TC), para. 38.
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of the Accused’s participation in the rape and reumaf Pascasie Mukaremera, on the
basis of Witness AW’s credibility and the Defensgdence that no rapes occurred in
the Bisesero area during the time in question.

In light of the foregoing considerations, and tHefber’s finding that Pascasie died as
a result of injuries caused by the Accused andrahksailants, the Chamber finds that
the Prosecution has established beyond reasonabl# the Accused’s responsibility,
by commission, for the murder of Pascasie undead?aph 7 (d) (i) of the Indictment.

The Chamber has already found, in its Factual Rigliinsufficient evidence to prove
the allegations that:

() On or about 7 April 1994, Languida Kamukina and r@tir
Mukashyaka were killed on the instructions, andhim presence, of
the Accused?®

() On orabout 14 April 1994, Esperance Mukagasanakiled on the
instructions, and in the presence, of the Acci¥ed;

() On or about 15 April 1994, at Mubuga Parish, flugsigirls called
Alphonsine and Colette were disembowelled and diln the
orders, and in the presence, of the Accuded;

() On 16 April 1994, at Mugonero Hospital, Immaculltakabarore,
Bernadette Mukagorero, and Josephine Mukankwarce vidled
collectively by the Accused and members ofltiterahamwe>**

Furthermore, the Chamber finds that the Accusedsbea criminal responsibility for
the killing of Felicité Kankuyu, since he had intiEnt notice of this allegatioti®

The Chamber recalls its finding that a discrimimgtevidespread, and systematic attack
was carried out again3utsi civilians in GishyitaCommuneand in the Bisesero area,
between the months of April and June 1994.

The Chamber recalls its finding that the Accusedi@pated in attacks again3utsi
during April, May, and June 1994 and that, in dosog he intended the destruction of
the Tutsi ethnic group3® Therefore, the Chamber finds that the Accused kitatvthe
killings which are detailed above were either cottedi or instigated as part of a
discriminatory, widespread, and systematic atta@irestTutsicivilians.

Furthermore, the Chamber finds that the Accusezhded to murderutsi civilians as
part of a widespread and systematic attack.

Pursuant to Article 6 (1) of the Statute, the Chambnds the Accused, Mika
Muhimana, criminally liable for committing and irgditing the murder of civilians as
part of a widespread and systematic attack agaurtstcivilians.

Consequently, the Chamber finds Mika Muhimana GUWLDF MURDER AS A
CRIME AGAINST HUMANITY, under Count 4.

2 Seesupra Chapter Il, Section D.
30 Seesupra Chapter II, Section G.
31 Seesupra Chapter II, Section J.
%32 Seesupra Chapter Il, Section M.
3 Seesupra Chapter II, Section R.
34 Seesupra Chapter I, Section C.
% Seesupra Chapter lll, Section A.
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CHAPTER IV — VERDICT

584. FOR THE FOREGOING REASONS, having considered a#l #vidence and the
arguments presented by the Parties,

585. THE CHAMBER finds Mikaeli Muhimana:

Count 1: Genocide GUILTY
Count 3: Rape as a Crime against Humanity GUILTY
Count 4: Murder as a Crime against Humanity GUILTY

586. THE CHAMBER dismisses:

Count 2: Complicity in Genocide
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CHAPTER V — SENTENCE

587. The Chamber has found Mika Muhimana guilty of GedeqCount 1), Rape as a

Crime against Humanity (Count 3) and Murder asien€ragainst Humanity (Count 4).
Accordingly, the Chamber now addresses the issusiotfencing, pursuant to Article
22 of the Statute.

A. SENTENCING PRINCIPLES AND PRACTICES

588. The Preamble to United Nations Security Council dRg®n 955 establishing the

Tribunal has emphasized the need to further thelsgo& deterrence, justice,
reconciliation, and restoration and maintenanceesice. The Chamber considers that a
fair trial and, in the event of a conviction, atjs®ntence contribute towards these
goals.

589. Article 23 of the Statute governs the Chamber'siaeination of sentencin It limits

the penalty to be imposed by the Chamber to impnsmt. In deciding the sentence to
be imposed upon a convicted person, the Chambet cousider the general practice
regarding prison sentences in the courts in Rwath@agravity of the offence, and the

individual circumstances of the Accused.

590. The Chamber recalls the general principle that omiters proved beyond reasonable
doubt against the Accused are to be consideredstgam at the sentencing stage.

591. Pursuant to Article 23 (2) of the Statute and Ri0& (A) of the Rule&’ the Tribunal
considers the principle of gradation in sentencifigus, the more heinous the crime,

>3 Article 23 of the Statute provides:

(1) The penalty imposed by the Trial Chamber shallimited to imprisonment. In determining the terof
imprisonment, the Trial Chambers shall have reetwsthe general practice regarding prison sengeircéhe
courts of Rwanda.

(2) In imposing the sentences, the Trial Chambkailgl take into account such factors as the grasfitthe
offence and the individual circumstances of thevatiad person.

(3) In addition to imprisonment, the Trial Chambaray order the return of any property and proceedsired
by criminal conduct, including by means of duraéssheir rightful owners.

37 Rule 101 of the Rules provides:

A person convicted by the Tribunal may be sentertoathprisonment for a fixed term or the remaind€his
life.

In determining the sentence, the Trial Chamber shigd into account the factors mentioned in AeticP3(2) of
the Statute, as well as such factors as:

(i) Any aggravating circumstances;

(i) Any mitigating circumstances, including thebstantial cooperation with the Prosecution bydbevicted
person before or after conviction;

(iii) The general practice regarding prison senésna the courts of Rwanda;

(iv) The extent to which any penalty imposed byoart of any State on the convicted person for e act
has already been served, as referred to in A9i3¢ of the same Statute.

The Trial Chamber shall indicate whether multimatences shall be served consecutively or condlyren

Credit shall be given to the convicted person fa period, if any, during which the convicted parswas
detained in custody pending his surrender to tligufial or pending trial or appeal.
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the heavier the sentence will be. In assessingrénaty of the offences for which Mika
Muhimana has been found guilty, the Chamber takés account the particular
circumstances of the case, the form and degreeikd Muhimana’s participation in
the crimes, and the existence of any aggravatingitigating circumstance$® The
Chamber also takes into account the general peadficsentencing in the courts of
Rwanda.

592. For serious offences such as murder, the Rwandaal Bede establishes the maximum
sentence as death or life imprisonm&hthe sentencing range for rape ranges between
five and forty years, depending on the circumstaff€erhe Rwandan Organic Law
provides that, for genocide and crimes against mityyathe ordinary sentences of the
code pénalshall apply; however, the heightened penalties defith and life
imprisonment apply to category one and categorygempetrators, respectivety.

593. On examination of the sentencing practice of th&RGand the ICTY, the Chamber
notes that principal perpetrators convicted of gathave received sentences ranging
from fifteen years’ imprisonment to imprisonment fiée.>** Lesser or secondary forms
of participation generally receive a lower sentefidee NtakirutimanaTrial Chamber
Judgement, recently upheld on appeal, found Eliaaplitakirutimana guilty of aiding
and abetting genocide. That Chamber also took @etmount the convicted pastor’s
prior good work, his old age, and his frail healtt,sentencing him to ten years’
imprisonment?®

594. This Chamber understands its obligation to enshaé the sentence is commensurate
with the individual circumstances of the offenéfér.

B. INDIVIDUAL CIRCUMSTANCES

Prosecution Submissions

595. The Prosecution calls for Mika Muhimana to be gitle@ maximum sentence allowed
under the Statute of the Tribunal on each counsulimits three main aggravating
factors: the status of Mika Muhimana in the societwhich he lived; the zeal with
which Mika Muhimana committed his crimes; and thitea of Mika Muhimana’s
actions on the lives of the victims.

3% gemanzadudgment (TC), para. 555.
°% RwandarCode PénalArticles 311-317.

40 RwandarCode PénalArticles 360-361. The Chamber will examine thetipalar aggravating circumstances
under Rwandan law, below.

*41 Code pénal rwandajdArticles 35, 64, 89 and 311-317; article 14 dedaOrganique(Rwanda) n° 08/96 du
30 ao(t 1996 sur I'organisation des poursuitesitfeactions constitutives du crime de génocide euwcdmes
contre 'humanité, commises a partir dff Octobre 1990, Journal Officiel n°® 17 du 1 septeanhB96;
Cyangugwudgement, para. 811.

%42 Musema Judgement (TC), para. 100Butaganda Judgement (TC), para. 47Rayishema and Ruzindana
Sentence (TC), para. 2RkayesuSentence (TC), p.13.

>3 Ntakirutimana Judgement (TC), paras. 919-9R{takirutimana Judgement (AC), paras. 565-570.
% Delalic, Judgement (AC), paras. 717-719.
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(a) The Status of Mika Muhimana in the Society mcWHe Lived

596. The Prosecution claims that Mika Muhimana, who @waenseillerand a businessman,
served as a link between the people and the gowsmriRurthermore, it submits that
his close associations with senior civil servamd prominent business people, and his
popularity within GishyitaCommunewhere he was born and brought up and where he
was well-known, further enhanced his status.

597. The Prosecution further submits that Mika Muhimarges in a position to know and to
appreciate the dignity and value of life and theamance of peaceful co-existence
between communities. Mika Muhimana “brushed asféifiese values, participating in
the killings and rapes dfutsicivilians and encouraging others to do the same.

(b) The Zeal With Which Mika Muhimana Committed Etisnes

598. The Prosecution informs the Chamber that Rwandations law takes into
consideration the zeal with which an accused pecsommitted a crime in determining
the appropriate sentence to be imposed.

599. In the present case, the Prosecution submits tik@ Muhimana'’s “overzealousnes$”

is evidenced by the sheer number of rapes he cdetnénd the brutal manner in
which he committed the crimes.

(c) The Effect of Mika Muhimana’s Actions on theelsi of Victims

600. The Prosecution reminds the Chamber that Mika Maha's victims, some of whom
testified before the Chamber, demonstrated “medipalychological, social and
economic wounds® which they suffered as a result of Mika Muhimaredsions.

601. The Prosecution argues that no mitigating circuntda exist in this case. Mika
Muhimana did not surrender to the Tribunal to fdoe charges against him and was
“on the run from mid-July '94, when he fled Rwandatil 8th November '99;" the
date of his arrest in Dar es Salaam. Furthermagehds shown no remorse for his
crimes.

Defence Submissions

602. The Defence did not extensively address the isfumitigating circumstances, as
required by Rule 86 (C) of the Rules. Howeverjdt ¢h its closing arguments, state:

For my part, | have proposed to your Chamber tbat should declare my
client acquitted. Alternatively, however, if inigpof all the efforts that
have been deployed to show how baseless the Ptossapproach is, if
some guilt were found in Mika Muhimana and if herevéo be convicted,
we are counting on your knowledge of the case fiée are counting -- we
are relying on your high sense of justice so thalhére is any penalty, it
really should be proportionate, not to the coustb@ught forward by the

> T, 19 January 2005, p. 46.
48T 19 January 2005, p. 48.
47T, 19 January 2005, p. 49.
48T 19 January 2005, p. 49.
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Prosecution but to the reality of the facts asimethand to the precise role
that Mika might have played?

C. FINDINGS

The Seriousness of the Crimes Committed

603. Genocide and murder and rape as crimes againstriitynnank amongst the gravest of
crimes. The Chamber has no doubt that principgeieators of such crimes deserve a
heavy sentence.

The Individual Circumstances of the Accused

604. Mika Muhimana was &onseillerand a well-known person in the Gishyfammune,
where most of the crimes were committed, and oeclpi position of influence in the
community. Instead of using, or attempting to g position within the community to
promote peace and reconciliation, he actively pgaied in the atrocities. This
constitutes an aggravating factor.

605. Mika Muhimana participated in attacks agaifstsicivilians who had sought refuge in
churches and a hospital, which are traditionallyarded as places of sanctuary and
safety. This constitutes an aggravating factor.

606. Mika Muhimana raped and killed women whom he belteto beTutsi with reckless
disregard for human life and dignity. In assesshegexistence of aggravating factors
in relation to these acts, the Chamber considerthbvisions of the Rwandabode
pénal in effect in 1994. At the time that Mika Muhimaoammitted these criminal
acts, the Rwandan Courts were directed to consi@efiollowing as aggravating factors
in the crime of rape:

() where the victim is a child under sixteen yearage®>°

() where the crime is committed by a civil servanpublic official
who has used his position in order to commit thperat

() if the perpetrator was assisted in the executiothefcrime by one
or more persons?

() if the crime has caused serious harm to the vistingalttr>

607. The Chamber recalls that one of Mika Muhimana’siws, Witness BJ, was only
fifteen years old when Mika Muhimana raped her. Ybang age of the victim is an
aggravating factor.

608. The Chamber has found that others, suclhnterahamwe were present, assisted, or
participated in the following rapes committed bg #hccused:

() Goretti Mukashyaka and Languida Kamukina, in Mikah#nana’s
house;

9T, 20 January 2005, p. 54 (Professor Songa, Leddride Counsel).
0 Code pénal rwandajdrticle 360.
51 Code pénal rwandajsArticle 361.
%2 Code pénal rwandajdrticle 361.
53 Code pénal rwandajrticle 361.
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() Agnes Mukagatere, in the cemetery of Mubuga Church;

() Mukasine Kajongi and the daughters of Amos Karem,the
basement of Mugonero Hospital,

() Witness AU, in the basement of Mugonero Hospital;

() Witness BJ Murekatete and Mukasine, in the basepfditugonero
Hospital.

From the victim’s perspective, to be raped in thespnce of other people, compounds
the public humiliation and constitutes an aggrangfiactor. The Chamber finds this
aggravating factor to exist in each of the abovevineed rapes.

The Chamber also notes the particularly violent angel nature of the Accused’s
conduct. For example, while raping Witness AU, élgeatedly banged her head against
the ground.

After raping two youngTutsi women in his home, Mika Muhimana led them out,
paraded them naked, and invited onlookers to ldakeir naked bodies. This public
humiliation is an aggravating factor.

The Chamber recalls the incident where the Accused a machete to cut the pregnant
woman Pascasie Mukaremera from her breasts dovert@enitals and remove her
baby, who cried for some time before dying. Aftésednbowelling the woman, the
assailants accompanying Muhimana then cut off hasand stuck sharpened sticks
into them. This savage attack upon a pregnant wodeserves condemnation in the
strongest possible terms and constitutes a highdyaavating factor.

The atrocious crimes that Mika Muhimana committeghiast Tutsi women were
calculated to degrade and humiliate them. Thisnisggravating factor which weighs
on his sentence.

The Chamber finds that Mika Muhimana’s active pgpation in the decapitation of
Assiel Kabanda, and the subsequent public displayisosevered head, constitute an
aggravating factor.

Mika Muhimana’s actions have left many dead ane@thiraumatized or with physical
disabilities.

The Chamber finds no mitigating circumstances.
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D. SENTENCE

617. Considering its findings in relation to the gravdithe crimes committed and to Mika

Muhimana’s individual circumstances, the Chambenugit appropriate to impose the
maximum sentence.

618. For the foregoing reasons, the Chamber now sergévitea Muhimana as follows:
For Genocide (Count 1):

Imprisonment for the Remainder of His Life

For Rape as a Crime against Humanity (Count 3):

Imprisonment for the Remainder of His Life

For Murder as a Crime against Humanity (Count 4):

Imprisonment for the Remainder of His Life

619. The sentences shall run concurrently.

620. Mika Muhimana’s sentence shall be enforced immediain accordance with Rules
102 (A) and 103, Mika Muhimana shall remain in tustody of the Tribunal pending
transfer to the State where he shall serve hieseat

621. If notice of appeal is filed, enforcement of th@temce shall be stayed until a decision

has been delivered on the appeal, with Mika Muhi@nameanwhile remaining in
detention by the Tribunal.

622. This Judgement is rendered in English, which remde authoritative version. The

Chamber directs the Registry to translate the Judgé into both French and
Kinyarwanda without delay.

623. Rendered on 28 April 2005, and signed on 25 May200Arusha, Tanzania.

Khalida Rachid Khan Lee Gacuiga Muthoga Emile FaBhort
Presiding Judge Judge Judge
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ANNEXES

ANNEX | —REVISED AMENDED |INDICTMENT —3 FEBRUARY 20045+

ANNEX || —PROCEDURALBACKGROUND

ANNEX Il —LIST OF SOURCES ANDABBREVIATIONS

%54 Official version filed on 29 July 2004, which iset same text as the Revised Amended Indictmemhpsta
“Confidential”, filed on 4 February 2004.
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A. THE INDICTMENT

The original Indictment, issued on 22 November 1995Case No. ICTR-95-1-I,
confirmed by Judge Navanethem Pillay on 28 Novenil®®5, charged the Accused
jointly with seven others, namely: Clement Kayislaergnace Bagilishema; Charles
Sikubwabo; Aloys Ndimbati; Vincent Rutaganira; &bed Ruzindana.

An Amended Joint Indictment, dated 29 April 199@&sweconfirmed on 6 May 1996. In
that Indictment, the Accused was charged with sesamts, namely: conspiracy to
commit genocide; genocide; murder as a crime agamsanity; extermination as a
crime against humanity; other inhumane acts asimecagainst humanity; serious
violations of Article 3 common to the Geneva Corti@rs, and serious violations of
Additional Protocol Il thereto.

On 6 July 2000, the Chamber denied the Prosecstigiotion for Leave to Sever the
Indictment but granted the Prosecution leave tolmst its motion at a later stage,
when necessary supporting materials were available.

On 5 November 2002, the Prosecution renewed itsesdgfor Leave to Sever the
Indictment against the Accused from the originai¢tment. This Motion was granted
on 14 April 2003. The Prosecution filed an Amendiegictment on 3 February 2003,
with factual allegations specifically related teetAccused on four counts: genocide;
complicity in genocide; rape as a crime against dmitg; and murder as a crime
against humanity, pursuant to Articles 2 and 3hef $tatute.

On 17 April 2003, the Prosecution filed a Motion feave to amend the Indictment,
pursuant to Rules 73 and 50 of the Rules, whichl Thamber | granted on 21 January
2004.

As stated in Paragraph 2 of the Indictment, thentsvgeet out hereinafter occurred in the
Republic of Rwanda between 1 January 1994 and 1$11994.

B. PROCEDURALHISTORY

Pursuant to a warrant of arrest issued on 26 Octt#@6 by Judge Navanethem Pillay,
the Accused was arrested on 8 November 1999 ined3aBalaam, Tanzania, and
transferred on the same day to the United Natioetemion Facility in Arusha,
Tanzania.

On 24 November 1999, the Accused made his inippkarance before this Chamber.
Pursuant to Rule 62 of the Rules, the Chamberemh&plea of not guilty.

! Warrant of Arrest and Order for Transfer and Deiten) 26 October 1999.

2 Rule 62 (A) provides: “Upon his transfer to theblinal, the accused shall be brought before d Tlimamber
or a Judge thereof without delay, and shall be &isnrcharged. The Trial Chamber or the Judge skid)l:
Call upon the accused to enter a plea of guiltpairguilty on each count; should the accused faidld so,
enter a plea of not guilty on his behalf".
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On 9 March 2000, the Chamber granted the Proseciiation regarding orders for
protective measures for victims and witnesses. Ododember 2001, the Chamber
granted, in part, a Defence Motion for translatodriled documents from English into
Kinyarwanda and French.

On 1 October 2002, the Chamber rejected the Deftateon for provisional release
of the Accused, pursuant to Rule 65 of the Rules.

On 18 February 2004, the Chamber informed the é%adi the commencement of the
Accused’s trial on 29 March 2004. On 27 Februar@£the Defence moved for a
postponement of the trial, alleging violation oéthghts of the Accused, as enshrined
in Articles 19 (1), 20 (2), and 20 (4) (b) and ¢&}the Statute, if the trial commenced on
29 March 2004, as scheduled. On 5 March 2004, them®er denied the Motion,
noting that in the Status Conference of 23 Jan@@64, the Defence had indicated its
readiness to commence trial proceedings in Mar€4 20

Pursuant to Rule 78is of the Rules, the Prosecution filed a Pre-TrialeBand a
request to admit facts, on 27 February 2004.

On 29 March 2004, the Trial commenced with the &ua8on’s Opening Statement.
On 20 May 2004, the Chamber dismissed, in its efytithe Prosecution’s Motion for
the admission of witness statements, pursuant kesr89 (c) and 92s).>

On 20 April 2004, the Chamber granted the Defenogan regarding the Amendment
of the judicial calendar, thus affording the Defertwo additional months to prepare its
case.

The Prosecution closed its case on 30 May 2004ngaalled 19 witnesses. On 6 July
2004, the Chamber granted the Defence Motion fategtive measures of its
witnesses.

The Defence commenced its case on 16 August 2004 cksed its case on 8
September 2004, after presenting 33 witnesses. 30&eptember 2004, the Chamber
issued an order for the Parties to address a Defdration on the inadmissibility of
witness testimony, in their respective Closing Brignd oral arguments.

On 8 September 2004, the Chamber ordered thatatte$file their Closing Briefs on
the same date.

However, the Defence sought and was granted amsgte of time and filed its
Closing Brief on 1 November 2004, while the Prosiecufiled its Closing Brief on 25
October 2004.

The closing arguments of the Parties were heartBod9, and 20 January 2005.

% Decision on the Prosecution Motion for Admissidi\itness Statements, pursuant to Rules 89 (c)9@nd

(bis)
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Annex Il - LIST of CITED SOURCES and ABBREVIATIONS

A. INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA, ICTR REPORTS OF ORDERS

DECISIONS AND JUDGEMENTS

Long form

ICTR Reports of Orders, Decisions and JudgemeriSg 1
Brussels, Bruylant, 2003, Vol. | and 1.

ICTR Reports of Orders, Decisions and Judgemeri§9 1
Brussels, Bruylant, 2004 Vol. | and II.

B. LIST oF CITED JUDGEMENTS

Long form

International Criminal Tribunal for Rwanda
The Prosecutor v. Jean-Paul Akayesu

The Prosecutor v. Jean-Paul Akaye€ase No. ICTR-1996-4-
T, Judgement (TC), 2 September 1998 (ICTR Rep@@s8,
pp.44-404).

The Prosecutor v. Jean-Paul Akaye€®ase No. ICTR-1996-4-
A, Judgement (AC), 1 June 2001.

The Prosecutor v. Ignace Bagilishema

The Prosecutor v. Ignhace Bagilishen@2ase No. ICTR-1995-
1A-T, Judgement (TC), 7 June 2001.

The Prosecutor v. Sylvestre Gacumbitsi

The Prosecutor v. Sylvestre GacumbiStaise No. ICTR-2001-
64-T, Judgement (TC), 17 June 2004.

The Prosecutor vJuvénal Kajelijeli

The Prosecutor v. Juvénal KajelijelCase No. ICTR-1998-
44A-T, Judgement and Sentence (TC), 1 December.2003

The Prosecutor v.Jean de Dieu Kamuhanda

The Prosecutor v. Jean de Dieu Kamuhar@dase No. ICTR-
1999-54A-T, Judgement and Sentence (TC), 22 Jar2(84.

The Prosecutor v. Clément Kayishema and Obed Ruairad

The Prosecutor v. Clément Kayishema and Obed Ramzind
Case No. ICTR-1995-1-T, Judgement (TC), 21 May 1999
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Short form

ICTR Reports1998

ICTR Reports1999

Short form

Akayesuwudgement (TC).

Akayesuwudgement
(AC).

BagilishemaJudgement
(TC).

Gacumbitsi Judgement
(TC).

Kajelijeli Judgement
(TC).

KamuhandaJudgement
(TC).

Kayishema and
RuzindanaJudgement
(TC).
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The Prosecutor v. Alfred Musema

The Prosecutor v. Alfred Musem@ase No. ICTR-1996-13-T,
Judgement (TC), 27 January 2000.

The Prosecutor v.André Ntagerura et al.
The Prosecutor v. André Ntagerura, Emmanuel Bagkinaloid

Samuel ImanishimweCase No. ICTR-1999-46-T, Judgement
and Sentence (TC), 25 February 2004.

Musemaludgement (TC).

Cyanguguudgement
(TC).

or

Ntagerura et al.
Judgement (TC).

The Proseutor v. Elizaphan Ntakirutimana and Gérahtakirutimana

The Prosecutor v. Elizaphan Ntakirutimana and Gédrar
Ntakirutimana Case No. ICTR-1996-10 & ICTR-1996-17-T,
Judgement (TC), 21 February 2003.

The Prosecutor v. Elizaphan Ntakirutimana and Gédrar
Ntakirutimana Case No. ICTR-1996-10-A & ICTR-1996-17-
A, Judgement (AC), 13 December 2004.

The Prosecutor vEliezer Niyitegeka

The Prosecutor v. Eliezer Niyitegekdase No. ICTR-1996-
14-T, Judgement (TC), 16 May 2003.

The Prosecutor v. Eliezer Niyitegek8ase No. ICTR-1996-
14-A, Judgement (AC), 9 July 2004

The Prosecutor vGeorges Anderson Nderubumwe Rutaganda

The Prosecutor v. Georges Rutagan@ase No. ICTR-1996-
3-T, Judgement (TC), 6 December 1999.

The Prosecutor vLaurent Semanza

The Prosecutor v. Laurent Seman€ase No. ICTR-1997-20-
T, Judgement (TC), 15 May 2003.
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NtakirutimanaJudgement
(TC).

NtakirutimanaJudgement
(AC).

NiyitegekaJudgement
(TC).

NiyitegekaJudgement
(AC).

Rutagandaludgement
(TC).

Semanzdudgement
(TC).
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International Criminal Tribunal for the Former Yugo slavia
Prosecutor v. Tihomir Blaskic

Prosecutor v. Tihomir BlaskicCase No.
Judgement (TC), Blarch 2000.

IT-95-14-T,

Prosecutor v. Zejnil Delalic et al.

Prosecutor v. Zejnil Delalic, Zdravko Mucic alsookm as
“Pavo”, Hazim Delic, Esad Landzo also known as “gef,
Case No. IT-96-21-A, Judgement (TC), 16 Novemb&819

Prosecutor vAnto Furundzija

Prosecutor v. Anto FurundzijaCase No. IT-95-17/1-T,
Judgement (TC), 10 December 1998.

Prosecutor vDragoljub Kunarac et al.

Prosecutor v. Dragoljub Kunarac et alCase No. IT-96-23-T
and 96-23/1, Judgement (TC), 22 February 2001.

Prosecutor v. Dragoljub Kunarac et alCase No. IT-96-23-T
and 96-23/1, Judgement (AC), 12 June 2002.

Prosecutor v. Kupreskic et al.

Prosecutor v. KupreskicCase No. IT-95-16-A, Judgement
(AC), 23 October 2001.

Prosecutor v. Duskdadic

Prosecutor v. Dusko TadicCase No. IT-94-1-A, Judgement
(AC), 15 July 1999.

C.LIST OF OTHER SOURCESCITED

Long form

United Nations Security Council Resolution 955 of 8
November 1994, UN Document S/RES/955 (1994)

United Nations Security Council Resolution 116536f April
1998, UN Document S/RES/1165 (1998)

United Nations Security Council Resolution 1329 dQ
November 2000, UN Document S/RES/1329 (2000)
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BlaskicJudgement (TC).

Celebici Caseludgement
(TC).

FurundzijaJudgement
(TC).

Kunarac et alJudgement
(TC).

Kunarac et al Judgement
(AC).

Kupreské et al.
Judgement (AC).

TadicJudgement (AC).

Short form

Security Council Resolution
955

Security Council Resolution
1165

Security Council Resolution
1329
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United Nations Security Council Resolution 1411 1duMay
2002, UN Document S/RES/1411 (2002)

United Nations Security Council Resolution 1431 4
August 2002, UN Document S/RES/1431 (2002)

United Nations Security Council Resolution 1503 A&just
2003, UN Document S/RES/1503 (2003)

United Nations Security Council Resolution 1512 27
Octobre 2003, UN Document S/RES/1512 (2003)

D. LiST oF CITED RWANDAN LAWS

Security Council Resolution
1411

Security Council Resolution
1431

Security Council Resolution
1503

Security Council Resolution
1512

Law of 23 November 1963, amended by Law No. 318HAugust 1991

Code pénal rwandais
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E. LIST OF ABREVIATIONS AND CONVENTIONS

Long form
United Nations
United Nations Security Council
International Criminal Tribunal for the FormerYudpsa
International Criminal Tribunal for Rwanda
Statute of the ICTR
ICTR Rules of Procedure and Evidence
Trial Chamber
Appeals Chamber
Trial Chamber 11I

International Law Commission (ILC), 1996 Activifgeport
(A/51/10)

Transcripts in French of the hearing of 28 ApriD20p. 180.
Transcripts in English of the hearing of 28 Apiii&, p. 180.
Prosecution Exhibit No.1

Defence Exhibit No. 1

Mouvement Révolutionnaire National pour le Dévetoppnt
[before July 1991]

Mouvement républicain national pour la démocratie le
développemerafter July 1991]

Rwandan Patriotic Front

Forces armées rwandaises
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Short form

UN

Security Council
ICTY

ICTRtbe Tribunal
Statute (The)

Rules (The)

TC
AC
Chamber (The)

ILC Report, 1996

T. 28 avril 2004, p. 180.
T. 28 April 2004, p. 180.
P1
D1

MRND

MRND

RPF

FAR
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